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LIABILITY AS PARTNER. 


Waen and on what ground is the participant of the profits of a 


partnership exempt from liability as a partner for its debts? This 
question deserves the highest consideration at this time, when the 
policy of our legislation with regard to limited liability in business 
transactions has for its object to unite capital with talent, pru- 
dence, and industry; and when there appears to be also a special 
desire, on the part of the public generally, to enable men who 
possess these qualities to raise themselves in the social scale 
through wealth acquired by the successful management of capital, 
which would otherwise remain idle, or in far less remunerative 
investments. 

All writers are agreed that the question is as difficult and per- 
plexing as it is important. In the first place, let us inquire when 
is the participant of partnership profits exempt from liability as a 
partner for partnership debts ? 

By the general rule of the common law, the participant of part- 
nership profits was in no instance exempt from liability as a partner. 
This rule was laid down in a decision given nearly one hundred 
years ago, which held, that, in any case where an individual shared 


the profits of a business, he should be liable as a partner to credi- 


tors, notwithstanding any agreement to the contrary. 
The propriety of such a decision we are yet to consider ; it is 


1 Waugh ¥. Carver, 2H. Bl. 285. 
VOL. II. 1 
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sufficient for us now to suggest merely that this decision has been 
so often recognized and affirmed as law by the most eminent jurists, 
—out of reverence for what was hallowed by ancient precedent, 
if for no other reason, —that it may well be said to embrace the 
general rule of the common law with regard to the liability of the 
participant in partnership profits. 

In the leading case of Waugh v. Carver, two ship agents, carry- 
ing on business at different ports, agreed to allow each other certain 
portions of each other’s profits, and it was especially agreed that 
each should be answerable for his own losses ; ; it was held by 
the court, though on an authority! very much questioned, that 
both parties to the agreement were answerable for the debts of 
each. 

The common law principle has been variously and extensively 


applied, even to the present time, and the following cases illustrate 
the extent to which it has been carried. 


A vendor guarantees to the purchaser of a business a clear profit _ 


of a certain amount per annum, and is himself to have the profits 
beyond the sum guaranteed; in this case, it was held that the 
agreement constituted a partnership between the parties as regards 
the claims of third persons.2 And it was likewise held where 
merchants were to divide the commissions received by each other 
on the sales of goods “ influenced by one to the other ;”’® so also 
where a broker was to be paid by a share of the profits arising 
from the sales made by him, instead of by a commission on such 
sales ;* so where a servant was paid by a share of the profits of a 
firm, instead of by a salary, or in addition to a fixed salary ;° so 

also where a person was paid an annuity out of the profits made 
by the other members of the firm. But what seems the most 
unreasonable of all, it has been held that trustees are chargeable 
as partners, where partnership property was conveyed to them 
upon trust to carry on the trade, and to apply the profits in pay- 
ment of themselves and others, scheduled creditors of the part- 
ners.” And it seems, moreover, to be established, that, if an 
executor keep the funds of a deceased partner in the firm, he 
thereby incurs the liabilities of a partner, although he does it for 


1 Grace v. Smith, 2 W. Bl. 998. 2 Barry v. Nesham, 8 C. B. 641. 
3 Cheap v. Cramond, 4 B. & Ald. 668. 4 Thompson v. Giles, 2 B. & C. 401. 
5 Rowlandson, Ex parte, 1 Rose, 92; 1 Deac. 841. 

6 Hamper, Ex parte, 17 Ves. 404. 7 Owen vy. Body, 5 A. & E. 28. 
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LIABILITY AS PARTNER. 3 


the sole benefit of others, and has no personal benefit whatever 
in the profits. 

The doctrine in the case of Waugh v. Carver has been fully 
affirmed in this country. Chancellor Kent, in his Commenta- 
ries, has approved and adopted it as the test of partnership 
liability? It is held by Chancellor Walworth, in Champion v. Bost- 
wick, to be a sound distinction as regards the rights and liabilities 
of third persons. And the cases are numerous in which our courts 
have without hesitation applied the rule asserted in this early 
case.! 

To such an extent, indeed, has the doctrine of Waugh v. Carver 
been carried by both English and American jurists, that the law is 
now generally established, that, where there is no limited liability 
by statute, “ persons who share profits shall incur to third parties 
all the liabilities of partners, although no partnership was ever in 
fact contemplated by the persons themselves.” One may ask, in 
the absence of usury laws, for any rate of interest on the amount 
invested in a business, and it will involve him in no liability ; but 
if he ask for the merest part of the profits for his risk, he is at once 
involved in boundless liability. 

Such a principle has served as the foundation of a long line of 
judicial decisions ; except where statute law interferes, it is still 
regarded as binding on the courts ; and, in the opinion of the last 
English writer® on partnership law, it cannot now be overruled by | 

any authority short of that of the Legislature itself. 

* But notwithstanding the extent to which the rule laid down in 
Waugh v. Carver has been carried, it certainly cannot be regarded 
as of universal application. Judge Story, in his work on Partner- 
ship,® declares that “it is far from being universally true, that a 
mere participation in the profits of a partnership constitutes the par- 
ticipant a partner; it is assuming the very point in controversy to 
assert that there are no qualifiations_or limitations or exceptions to 
the rule.” The cases alluded to by Lord Eldon, in Ez parte Ham- 
, seem clearly to establish that such qualifications and excep- 


1 Wightman v. Townroe, 1 M. & S. 412. 2 8 Kent Comm. 25 and 82. 

318 Wend. 184. 

4 Purviance v. M’ Clintee, 6 S. & R. 259; Walden v. Sherburne, 15 Johns. 422; Cats- 
kill Bank v. Gray, 14 Barb. 471; Rice v. Austin, 17 Mass. 204. 

5 Mr. Lindley, *36 of his work on Partnership. 

6 Sect. 86. 717 Ves. 404. 
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tions do exist, and are necessary to the proper adoption of the 
rule. 

On account of an apparent disinclination to apply the common 
law rule, “subtle distinctions” have been invented and made to 
serve as qualifications of it. Distinctions have been taken, as for 
instance between an agreement to share profits as profits and an * 
agreement to share profits not as such, but as something else ;! 
aud between a payment out of profits and a payment varying with 
them ;? and also between sharing gross profits and sharing net 
profits.® 

These distinctions have been so extensively applied by the courts 
as to be considered settled in point of law. Lord Eldon, in Ez 
parte. Hamper, says, “ It is clearly settled, though I regret it, that 
if a man stipulates, that, as a reward of his labor, he shall have a 
given sum of money, even in proportion to a given quantum, that 
will not make him a partner; but if he agrees for a part of the 
profits, he is a partner.” - 

The distinction taken by Mr. Cary, in his work on Partnership,‘ 
is but an iteration of the general expression of Lord Eldon. The 
distinction he makes is between “ a proportion of a given quantum 
of profits and an agreement for a part of the profits as such, in- 
stead of a certain sum proportioned to those profits.” And Lord 
Eldon’s distinction is also affirmed by Mr. Gow® and Mr. Lindley,® 
in their treatises of Partnership. Mr. Collyer asserts that Lord 
Eldon’s dicta have received the sanction of the most eminent prac- 
titioners at the bar; and that they are generally admitted to be . 
correct statements of the law on this subject. He maintains, 
moreover, that a person is liable as a partner if he has “a specific 
interest in the profits as a principal trader.”* The last distinction 
to which we shall refer, and which ran through a great number of 
cases, is that taken between an agreement to share gross returns, | 
or gross profits, and an agreement to share net profits. One re- 
ceiving a certain portion of gross profits was held not a partner, 


1 Heyhoe v. Burge, 9 C. B. 431. 
2 Gilpin v. Enderby, 5 B. & Ald. 954; Pott v. Eyton, 3 C. B. 32; Ex parte Hamper, 


17 Ves. 404. 

3 Dry v. Boswell, 1 Camp. 330; Heimstreet v. Howland, 5 Denio, 68; Turner v. Bis- 
sell, 14 Pick. 192. 

4 Sect. 41. 5 Gow on Partn. p. 18. § Lindley on Partn. *39. 


7 Collyer on Partn. § 25. 
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nor liable as such; but it was otherwise if net profits were 
shared.) 

This distinction is now, however, regarded as of little practical 
use.? 

Thus have we briefly considered the common law rule with re- 
gard to the liability of participants in partnership profits, and also 
the established qualifications of this rule. 

We maintain that nothing can be more impractical than a rule 
of law which has given rise to such “ subtle distinctions,” in order 
that the application of the rule itself might thereby be avoided. 
And we are by no means unsupported in this position. Within 
two years® there was introduced into the British Parliament a bill, 
the object of which was to repeal the common law rule, together 
with the various qualifications and distinctions to which it had 
given rise, on the ground that the rule itself was an anomaly, and 
its distinctions and qualifications subtle, impractical, and therefore 
useless. The gentleman who introduced the bill said, “‘ Nothing 
could have been conceived more contrary to law than the rule laid 
down in Waugh v. Carver; and the object of the bill is not to 
change the principle of the law, but to restore the law to what it 
ought to be.’”’* Another said, in course of the debate, “ The law 
of liability in partnership rests upon the decision of one particular 
judge ; and the correctness of the decision has been questioned 
by the best lawyers in the kingdom.”® The Attorney-General 
said, ‘“‘ The object of the bill is to repeal an arbitrary law, estab- 
lished by judicial authority alone, which interferes with the law of 
principal and agent; and nothing can be more irrational than such 
a law; it arbitrarily interferes with the actual meaning of contracts 
between parties; and no practical man can understand the subtle 
distinctions to which the law itself has given rise.” He added, 
that “ every writer who has referred to this part of our Jaw has 
condemned it; and its maintenance cannot be essential to our 
commercial prosperity.””® In the debates of the House of Lords 
on this question, we find the following language of the Lord Chan- 
cellor: “ The object of the bill is to free the law of partnership of 
an anomaly founded on the erroneous decision of Waugh v. Carver, 


1 Dry v. Boswell, 1 Camp. 830; Ambler v. Bradley, 6 Vt. 119. 

2 Parsons on Partn. 88. 3 May, 1865. 

4 Hansard’s Parl. Debates, vol. 178, p. 1274. 

5 Ibid. p. 1276. 6 Ibid. p. 1290; also vol. 179, p. 530. 
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pronounced many years ago, and which has led to most mischiev- 
ous consequences. The principle of the law of England, as con- 
strued by this decision, went to the extent of declaring, that, in 
any case where a person received in any form any portion of the 
profits of an undertaking, he was to be held liable ‘ to his last shil- 
ling,’ notwithstanding any agreement to the contrary between the 
parties; but this principle is unjust, and repugnant to the prin- 
ciples of English law.”? 

The bill passed both houses, and received the royal assent in 
July, 1865. 

Thus by statute? the operation of the common law principle, as 
applied for nearly a century to every case involving the question 
of liability in partnership, has in England been virtually sus- 
pended; and the applications of its subtle distinctions are there- 
fore to become less and less frequent. 

By this statute, the participant in the profits of “a partnership 
firm” is, in the following instances, exempt from liability as a 
partner for its debts; viz., when such profits are received as a 
remuneration for the use of money lent a partnership; when they 
are received in addition to, or in lieu of, wages for labor performed 
in the capacity of servant or agent of the partnership; when they 
are received by way of annuity, in case the participant be the 
widow or child of a deceased partner; and when they are received 
by way of annuity in consideration of the sale of the good will of 
a business to a partnership. 

According to the statute, the participants, in all the above in- 
stances, stand in relation to the partnership as creditors, with no 
difference between their position and that of other ordinary creditors, 
except that their claims are postponed until those of the creditors 
are satisfied. 


Our remarks with regard to the principles of the Roman law, — 
pertaining to the question of liability in partnership, must be 
brief. 

By this law, the participant of partnership profits was not held 
liable as a partner, unless such were the intentions of the par- 
ties ;* and agents were always exempted from responsibility to 


1 Hansard’s Parl. Debates, vol. 180, p. 121. 2 28 &.29 Vict. c. 86. 
3 Story on Partn. § 62. 


| 
| | 


LIABILITY AS PARTNER. 7 


third persons, when their participation in profits was merely as a 
compensation for services. 

And, in general, the civil law does not, like the common law, 
say to those who share profits, “ You are liable ‘ to your last shil- 
ling’ for every partnership debt, from the mere fact you have 
taken profits or have stipulated for them;” but its language is, 
“Tf your intentions were to become a partner, then you are so 
liable.” 


Let us now enumerate those instances in which it is upon sound 
legal principles established, that the participant of partnership 
profits is exempt from liability as a partner for the debts of the 
partnership. 

It may be generally stated, that those who are by the common 
law held incapable to contract would not incur liabilities as part- 
ners, although they became participants of partnership profits. 

In the case of an infant, for instance, it is well settled that he 
may become a partner,? and as such is entitled to all the benefits 
resulting from his contract of partnership, without incurring the 
liabilities of a partner to creditors of the firm.* It has been held 
in the English courts, that an infant must disaffirm his partner- 
ship contract, like other contracts, within a reasonable time after 
coming of age, or his silence will bind him like a positive ratification. 
But it is now established by statute in England, that an infant is 
not chargeable in an action in respect to past contracts, unless his 
promise to pay, or his ratification of the debt contracted during 
infancy, be made in writing. Such a writing is not required by 
us; it is here considered, that, if there be positive action clearly 
indicating the infant’s intentions to abide by his contracts made 
during infancy, he is bound by them, but otherwise he is not so 
bound.5 


The participant of the profits of a partnership i is amen from 
liability as a partner, when such participant is not in fact a part- 
ner, and his agreement with the firm whose profits he shares is 
known, or under the circumstances should be known, to contract- 


1 Pothier, lib. 17, 2, n. 39. 2 1 Stark. 25. 
3 Goode v. Harrison, 5 B. & Ald. 147; Whitney v. Dutch, 14 Mass. 460. 
£9 Geo. IV. c. 14, § 5. 5 N.H. Fire Ins. Co. v. Noyes, 82 N.H. 846. 
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ing parties at the time they deal with the firm.! The court, in 


giving its opinion in Bromley v. Elliot, thought this to be the only th 
safe exception to the general rule, that he who shares profits must wi 
share losses and responsibilities. 
In the case of Hastings v. Hopkinson? it was held, that, if the 
participant were in fact a partner, but it is stipulated between the lic 
members of the firm that he is not to be liable in certain instances, an 
as where credits are given to the firm, and such stipulations are st 
known to parties dealing with the firm, he is not lialje as a part- w 
ner. This doctrine has been sustained by many English cases.® ol 
In Alderson v. Pope, Lord Ellenborough held, that where there 
was a stipulation between A., B., and C., who appeared to the world Pp 
as co-partners, that C. should not be liable as partner, he was not in 
so liable to those who had notice of this stipulation. in 
The plain language of Mr. Collyer is, that “ where the creditor r 
has notice of a private arrangement between the parties, by which li 
the liability of one partner, in respect of partnership contracts, is 
qualified or defeated, in such case it is clear that the creditor him- ti 
self must be bound by the arrangement between the parties.” ® f 
And Judge Story’s opinion has been expressed to the same effect.® a 
The authorities on this subject are express in their language, e 
and too numerous to admit of any doubt. ‘ 
In has,‘indeed, been held not to be necessary that parties deal- t 
ing with the firm should be fully informed of the real or supposed c 
partnership agreements. They will be equally bound by them if 
they have been informed of such facts as should have led a reasona- l 


bly prudent and cautious man to make inquiry.’ 

It seems remarkable that this doctrine has not been applied in 
any of the States where the system of limited partnership has been 
adopted by statute; and we submit, whether in such States the 
participant in profits, in case he had stipulated that he should not 
be liable, and this stipulation were known, would be liable as a 


partner, though he had not complied with all the provisions of 
the statute. 


1 Bromley v. Elliot, 88 N.H. 287. 2 28 Vt. 108. 


3 Evans v. Bennett, 1 Camp. 802; Parkin v. Carruthers, 3 Esp. 248; Waland v. El- 
kins, 1 Stark. 272. 
4 1 Camp. 404, n. 5 Collyer on Partn. § 387. § Story on Partn. § 128. 


1 Town’s Adm’r v. Hendee, 27 Vt. 258; Barfoot v. Goodall, 3 Camp. 147. Also Liv- 
ingston v. Roosevelt, 4 Johns. 251; Bromley v. Elliot, 88 N.H. 287. 
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It is, of course, undisputed that secret partners, notwithstanding 
they are wholly unknown to creditors, are equally liable to them, 
with the known members of their firm. ~ 


Moreover, if a person is not in fact a partner, he is nevertheless 
liable to creditors, if he suffers himself to be held out as a partner, 
and thereby obtains credit for a firm.? And we wish to be under- 
stood, in the instances of exemption from liability in partnership 
we are yet to enumerate, that in no case must there be a holding 
out as a partner on the part of the mere participant in profits. 

It is obvious that the gross returns of a business must include 
profits, if any are made, and that one sharing gross returns would 
in fact share profits, if any are realized; yet it has been always 
insisted upon by the courts, that a person may participate in gross 
returns, or gross profits, as they are called, without incurring 
liability as a partner. 

In French v. Styring? it was agreed that F. should keep and 
train a horse ; that thirty-five shillings per week should be allowed 
for expenses ; that F. should pay all sums for entering the horse, 
and for conveying him to the races, and that one-half of the horse’s 
expenses and winnings should be equally divided between F. and 
S.: it was held that there was no partnership between the par- 
ties, nor any liability incurred by one for debts contracted by the 
other. 

So, too, in an agreement between the owner of a lighter and a 
lighterman, that the latter should receive one-half the gross earn- 
ings for working the lighter, he was held not to be a partner even 
as to third persons.‘ 

So where the master of a ship agreed with its owner to use her 
for freighting, and was to victual and man her, and pay half the 
port charges, &c.; and the owner was to pay the other half, and 
the price of one man’s wages, and also for putting the vessel in order 
for the business; but all the money so stocked in the vessel was 
to be equally divided: it was held, that the owner was not a partner, 
nor liable to third persons, as the agreement amounted to nothing 


1 Hoare v. Dawes, Doug. 871; Winship v. United States Bank, 5 Peters, 561. 

2 Drennen v. House, 41 Penn. 80; Reber v. Columbus Machine Co., 12 Ohio St. 175; 
Ex parte Watson, 19 Ves. 461. 

3 2C. B. 357. 4 Dry v. Boswell, 1 Camp. 829. 
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more than a payment out of the gross profits of the vessel, after 
deducting certain fixed charges. 

And a like decision Was made in the case of Turner v. Bissell? 
There A. agreed to furnish B. for one year with wool to be worked . 
into satinets; B. was to deliver A. the satinets so made, and 
to find and pay for the warps; A. was to pay B. for working the 
wool, finding warps, &c., and forty per centwm on the sale of the 
satinets; A. was to have the direction of the sale, but each was to 
pay half the charges: the court held that A. and B. were not 
liable as partners. 


In the case of shipments upon half profits, as is generally prac- 
tised in this country, it has been repeatedly held that thereby the 
shippers and ship-owners do not become interested as partners in 
respect to the property of which the cargo is composed, nor 
answerable for each other to third persons, although they partici- 
pate in profits.* 

The “ half profits” are considered merely as a mode of compen- 
sation for freight, disbursements, and general charges in the course 
of the voyage.* 


Among the special cases enumerated by Chancellor Kent, in 
which a person may participate in the profits of a business without 
becoming a legal or responsible partner, is that in which a person 
receives by way of rent a portion of the profits.5 

In Reynolds v. Toppan,’ there was an agreement between a mas- 
ter and the owner of a vessel, that the latter should receive two- 
fifths of the net earnings of the vessel for her hire: the owner was 
not held liable as a partner for the master’s contracts. 

In the case of Holmes v. Old Colony Railroad Co.,’ it appears 
that the corporation leased a hotel to P. & T.; the corporation — 
was to contribute house furniture and service of their railway, and 
P. & T. were to contribute labor, giving their whole attention to 
carrying on the hotel; the corporation was to receive one-half the 
net profits derived from the keeping of the hotel and five hundred 
dollars per annum beside, and to have a right to an account: it 


1 Cutler v. Windsor, 6 Pick. 335. 2 14 Pick. 192. 
3 $8 Kent Comm. (4th ed.) 34; Rice v. Austin, 17 Mass. 197, 206. 
4 Story on Partn. § 43. 5 8 Kent Comm. 82. 
6 15 Mass. 370. 7 6 Gray, 58. 
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was held, that the corporation did not become partners even as 
to third persons, “although they were to participate in the net 
. profits of the keeping of the hotel.” * 

“Tt is no longer true,” says Judge Dewey, who gave the opinion 
of the court, “that receiving one-half the net profits arising from 
articles manufactured and sold, or resulting from business in 
which one furnishes the stock and another performs the labor, 
necessarily creates a partnership. It is always competent to look 
at the particular circumstances of the case, and ascertain thereby 
whether it may not be merely a compensation to a party for his 
labors and services, or for furnishing a mill privilege or a factory, 
from which the other is to earn profits.” ! 


We think it now settled, that a servant or agent may participate 
in partnership profits without incurring the liability of a partner, 
when the servant or agent receives such profits as a compensation 
for services. 

We are aware of decisions to the contrary ;? but they seem to 
rest upon that absolute rule of the common law, which imposed 
liability upon every one who participated in any way in the profits 


of a partnership. The most recent cases, however, seem to have 
for their object the establishment of a more enlightened policy in the 
law with regard to the liabilities of agents or servants who stipulate 
for a share of the profits as a compensation. And these cases rest 
upon principles of reason and justice that cannot fail to command 
general assent and approval. They seem -to proceed upon the 
just view that participation in profits affords merely a presump- 
tion; and that, after all, the question of liability is one of fact, as 
to whether the profits are taken in the character of a partner or as 
a compensation for services. 

Judge Story, in his work on Partnership,’ says, “ Participation 
in profits will not necessarily create a partnership in all cases as 
to third persons. Thus, if a party has no interest whatsoever in 
the capital stock, and, as between himself and the other parties, he 
has also no rights as a partner, but is simply employed as an agent, 
and is to receive a given sum out of the profits, or a proportion of 
the profits, as a compensation for his services, he will not be deemed 


1 See also Story on Partn. § 86; Perrine v. Hankinson, 6 Halst. 181. 
2 Hesketh v. Blanchard, 4 East, 144; Purviance v. MClintee, 6 S. & R. 259. 
3 Sect. 32. 
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a partner in the concern from that fact alone; nor as to third per- 

sons, because the transaction may justly be deemed a mere mode 
of ascertaining and paying the compensation of an agent as in a 
naked case of agency.” Mr. Collyer has taken a similar position 
with regard to the liabilities of an agent who shares profits as 
compensation. 

In Parsons on Mercantile Law, we find it stated that “ it was 
formerly held, but on insufficient authority, if a clerk received a 
part of the net profits, this made him a partner. We apprehend, 
however, that now the courts would look more at the actual inten- 
tions of the parties, and their interest in the partnership funds.” 

It has been repeatedly held that seamen may participate in 
profits as a compensation for wages without becoming partners, 
even as to third persons, with either the ship,or freight owners.® 
The owner of the ship or cargo is treated as solely responsible for 
all debts: and the seamen are not even deemed tenants in common 
in the voyage, but are rather deemed entitled to several and dis- 
tinct proportions of the profits, as in the nature of wages, and in 
no sense as partners.! 

In Massachusetts, the first instance (except in the case of sea- 
men) where a distinction was made in favor of agents or servants 
who received profits as a compensation, is in Turner v. Bissell. 
Then came the case of Blanchard v. Coolidge,’ where Judge Wilde 
held, that “there is a distinction between an agreement to share 
the profits of a trade as profits, and an agreement with an agent 
to allow him a certain share of the profits as a compensation for 
his services.” —“ If he is allowed,” says the Judge, “no more 
than a fair compensation, it is immaterial to the creditors whether 
he is allowed wages or a share of the profits.” 

In the case of Denny v. Cabot,’ it appears, that, by an agreement 
between A. and B., A. was to supply B. with stock to be manu- 
factured into cloth at his mill, on A.’s account, and B. was to 
manufacture the stock into cloth, and to deliver the cloth to A. 
for a certain sum per yard; A. also engaged that, if B. should 
fulfil his agreement, he would pay him one-third part of the net 
profits of the business: and it was held, that this agreement did 


1 Collyer on Partn. § 25. 
2 168, note. See also Smith on Mercantile Law, p. 40. 

3 Fennings v. Ld. Grenville, 1 Taunt. 241; Barter v. Rodman, 3 Pick. 435. 

4 Story on Partn. § 42. 5 14 Pick. 192. 6 22 Pick. 151. - 17 6 Met. 82. 
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not make A. and B. partners as to third persons. This case is 
followed by Bradley v. White} where the question was upon an ~ 
agreement that A. should furnish the goods for a store and pay all 
expenses, and B. should transact the business of the store, and 
receive half the profits for so doing; and it was held, that this did 
not constitute B. a partner, and that he was not liable to a creditor 
who had furnished goods for such store. Judge Hubbard, who 
gave the opinion of the court, says, “ From the facts in the case, 
it is very clear that B. was but the agent of A., and B. was to 
have one-half the profits for his services. His share in the profits 
was a compensation for labor, without any lien on the same to the 
exclusion of creditors.. We are not, then, called upon by any 
stubborn rule of law to create a relation between the parties which 
was never intended, and thus turn an agent into a partner for the 
benefit of third persons, whose interests are not affected by the 
mode of payment.” —“It is true,” continues Judge Hubbard, 
“that there are subtle distinctions in this question of partnership, 
but it is unnecessary to discuss them here, for the case of Denny 
v. Cabot settled the point, that a compensation for services to an 
agent by a portion of the profits does not create a liability on the 
part of the agent to respond for the debts of the principal.” In 
the case of Holmes v. The Old Colony Railroad? the foregoing 
cases are reviewed and confirmed. In Fitch v. Harrington? Judge 
Metcalf declares the American law to be, that “ if a third person, 
by his agreement with a firm, is to receive compensation for his 
labor or services in proportion to the profits of a business, without 
any specific lien on such profits to the exclusion of creditors, he is 
not liable for the debts of the firm.” 

In many other States, a similar doctrine has been sustained. 

In the case of Miller v. Bartlet there was an agreement be- 
tween B. and H. that H. should give his services in a store carried 
on by B., and that H. should receive as compensation for such 
services a certain amount per annum and seven per cent of the net 
profits; but it was held, that H. was not liable to M. for debts 
contracted by B. And there was a like decision in the case of 
Vanderburgh v. Hull5 where an agent was to have a certain amount 
guaranteed him, and one-third of the profits, if any were made. 


1 10 Met. 803. 2 5 Gray, 58. 3 18 Gray, 474. 
4158. & R. 187. 5 20 Wend. 70. 
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The case of Barkle v. Eckhart} deserves particular notice, as it 
is a leading case in support of the doctrine for which we now con- 
tend. There G. & Co., co-partners in general trade, employed E. 
as a servant to attend to the particular business of purchasing 
and forwarding Western produce. Asa remuneration for his ser- 
vices, he was to receive one-fourth of the profits coming to the 
firm from that branch of their business, but had no further inter- 
est in their affairs, and acted always as their servant. It was 
held that E. was not a partner as to third persons with G. & 
Co., as it appeared that he received the profits merely as a com- 
pensation for his services. The history of this case is somewhat 
remarkable. It was first tried in 1843, before Judge Kent, where, 
under the assertion of the English rule, a verdict of seventeen 
thousand dollars was found against an employee who never in- 
tended to be a partner. This verdict was set aside, as we have 
seen above.? It was again tried before another judge; and a sec- 
ond verdict was obtained against the employee, which was, upon 
error, again set aside by the Supreme Court of New York, as will 
be seen by the report of the case.2 But two decisions of the Su- 
preme .Court were not enough; and the case was taken to the 
Court of Appeals, where, in 1849, that Court fully affirmed‘ both 
judgments of the Supreme Court. 

Later decisions in the State of New York have, moreover, 
acknowledged this case to be law.5 

See also the cases.of Loomis v. Marshall,’ Polk v. Buchanan,’ 
and Hallet v. Desbau ;* in all of which it is held that the servant 
or agent of a partnership may receive compensation out of the 
profits without incurring liability as a partner. 

The last case to which we shall refer is the very recent one of 
Berthold vy. Goldsmith.2 There the defendant was employed as an 
agent, and was to have for his services one-half the profits of the 
business, with a guaranty that his compensation should equal a 
certain amount per annum. The object of the suit was to hold 
the agent thus employed, as a partner in the business so far as the 
claims of creditors were concerned. __ 


1 1 Denio, 387. 2 Ibid. 3 2 Denio, 279. 4 8 Comst. 182. 
5 Heimstreet v. Howland, 6 Denio, 68; 25 Barb. 14. 

6 12 Conn. 69. 1 5 Sneed (Iowa), 721. 

8 14 Louis. An. 529. 9 24 Howard, 686. 
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But Judge Clifford, in giving the opinion of the Court, at once 
declares that the English rule, which made every participant of 
profits liable as a partner, has no application in this country to 
a case of service or agency, where the employee has no power as a 
partner, and no interest in the profits as property; but is simply 
employed as a servant or agent, and is to receive compensation out 
of the profits. He then continues, “ This distinction has been re- 
peatedly recognized by our Courts, and must be now fully estab- 
lished.” 

And so by the Supreme Court of the nation is fully affirmed the 
doctrine that a servant or agent may participate in partnership 
profits without incurring liability as a partner when the profits are 
received as a compensation for labor or service. 


This doctrine has been also applied where factors and brokers 
participate in profits, not as profits, but as compensation, in lieu of 
a commission, and are to bear no losses, and are always spoken 
of as factors or brokers, and treated as such.! 


It has been held that creditors may, to the extent of their re- 
spective claims, participate in the net profits of a partnership, 
carried on for their sole benefit, without becoming liable, as part- 
ners, for debts contracted in carrying on the business for that 
express purpose.” 

In the case of Wheatcroft v. Hickman, the following deed was 
entered into between A. and B., who in copartnership carried on 
the business of iron masters, of the first part ; five persons named as 
trustees, of the second part; and several persons, creditors of A. 
and B., of the third part. A. and B. were to assign to the trustees 
all their property upon trust, who were to carry on the business, 
and to divide its whole net income ratably among the creditors of 
A. and B. until their debts were satisfied, and then upon trust for 
A. and B. - The creditors, on their part, agreed to give up their 
rights to be paid out of the capital, in consideration of the chance 
to be paid out of the net profits subsequently to be realized under 
the business management of the trustees. 

The question to be decided was whether the creditors of A. and 


1 Blanchard v. Coolidge, 22 Pick. 151; Parsons on Partn. 77. 
2 Wheatcroft v. Hickman, 9 C. B.; S. C. sub nom. Cox v. Hickman, 8 H. L. Cas. 268; 
Bullen v. Sharp, Law Rep., 1 C. P. 86. 
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B., by executing such a deed, rendered themselves liable to creditors 
who afterwards dealt with the trustees ? 

And it was held that they were not so liable, although the net 
income realized by the trustees was to be ratably divided among 
the joint creditors of the old firm, or in other words that there was 
not here such a participation in profits on the part of the creditors 
of the old firm as to make them liable as partners. 

It appears that the Court of Common Pleas were of different 
opinion, and that the opinion of the Court of Exchequer Chamber, 
consisting of six judges, and also that of the judges who gave 
their advice to the Lords, was divided. 

But the case was finally decided by the House of Lords, as we 
have above indicated.! 


And so upon the authority of the highest court of England, in a 
very recent decision, we submit that creditors may to the extent 
of their claims participate in the net profits of a partnership, carried 
on for their sole benefit, without incurring liability as partners, 
even for debts contracted in carrying on the trade for the purpose 
of realizing, if possible, such profits. 


It may be generally stated that a person may receive a sum of 
money from the profits of a partnership without incurring the 
liability of a partner, when he is entitled to an annuity from the 
firm, and receives his portion of the profits by way of such 
annuity .? 

Cases of this kind occur upon the retirement of a partner leaving 
money or funds in the hands of a firm and receiving therefor an 
annuity for life, or for a certain term of years, and also upon the 
decease of a partner who, leaving-his funds or a part of them in 
the firm, bequeathes an annuity to his widow, or some other person, 
out of the profits.2 And in neither case will the retiring partner or 
annuitant be held liable as a partner to third persons.‘ 

It is agreed that if this annuity be certain as to its amount and 
duration and in no way dependent on the amount of the profits, 
although payable out of them, the annuitant is not chargeable as a 
partner. It has also been decided that if a person retire from 


1 Cor v. Hickman, 8 H. L. Cas. 268. 2 Parsons on Partn. 136. 
3 Story on Partn. § 66. 4 Waugh v. Carver, 2 H. Bl. 235, 245 
5 Grace v. Smith, 2 W. Bl. 998, 1001. 
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a firm, leaving money in its hands for which he receives interest at a 
definite rate per cent, and an annuity for a term certain out of the 
profits, he is not a partner nor liable as such. 

It seems, too, that an agreement by a retiring partner to receive 
an annuity of the firm so long as the continuing partners remain 
in possession of the partnership premises, would not make the 
annuitant liable as a partner,? and the decision in the case of 
Holland v. De Mendez* appears to sanction this. 

But the annuitant must in no case continue to participate in the 
profits as profits, else the mere circumstance of his withdrawing 
from the firm will not protect him from responsibility.* The 
profits must, indeed, be relied on only as a fund of payment, and, 
if so, the annuitant is not liable.® 
It has been held that a partner may by his will provide for the 
continuance of the partnership after his death, and, in making this 


_ provision, may limit the amount of his estate which shall remain in 


the firm or go into it for purposes of trade.® 

The continued partnership will, of course, be a new one, but its 
creditors will have no claim whatever upon and no interest in the 
general assets of the deceased, or in any part of them, except 
that which he expressly places in the new partnership.? In Pitkin 
vy. Pitkin§ where A., B., and C. were partners, and A. died providing 
by will that his interest in the firm should be continued therein for 
four years after his decease, and that at the end of this time such 
property and the profits accruing thereon should be distributed to 
D. and others, it was held that the partnership creditors had no 
lien on the estate in the hands of the devisees by reason of this 
right to participate in profits, and that the general assets of the 
testator were not liable to the partnership creditors by virtue of 
the testator’s last will. 

If but a part of the testator’s property goes into the new partner- 
ship, and no person represents it, the creditors of the new firm have 
only the security of this part. But if a person is to represent the 


1 Grace v. Smith, 2 W. Bl. 998. 2 Collyer on Partn. § 238. 
3 3 Mer. 184. 4 Bateman on Com. Law, 559. 
5 Gow on Partn. 23; Goode v. Harrison, 5 B. & Ald. 147; Parkin v. Carruthers, 
3 Esp. 248. 
6 2 Howard, 560. 1 Ex parte Garland, 10 Ves. 110, 119. 8 7 Conn. 307. 
9 Burwell vy. Mandeville’s Exec., 2 Howard, 560. 
VOL. 2 
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18 LIABILITY AS PARTNER. 
property either as executor or trustee, they can generally hold him 
personally liable for the debts of the partnership, as they would 
other partners, although it is certain the business is in no degree 
continued for the personal benefit of the executor or trustee, but 
that the sole participant in the profits realized are in fact the 
widow, children, or other devisees of the deceased partner! And 
such devisees, although they are indeed participants in profits, are 
not liable as partners to creditors for the partnership debts.? 


As a general rule, if money were lent to a firm for the considera- 
tion of a certain share of the profits, the lender would thereby 
incur the liability of a partner to the firm creditors.* 

The more particular object of the English Statute,t which in 
certain instances exempts from liability the participant of profits, 
was to enable the lending of money for a portion of profits as a 
compensation, without involving in liability as a partner those who 
adopt this mode of compensation for the use of their money, instead 
of that of a fixed rate of interest. 

In the very nature of the case, the lender of money for a share 
of profits should be more strictly. dealt with than a mere servant, 
or annuitant, receiving such profits. But still we think the lender 
must acquire a specific interest in the profits as profits, in order to 
incur liability as a partner. 

Professor Parsons declares that “it is entirely possible that a loan 
may be made for a portion of the profits of a partnership under 
circumstances which will not give the lender this specific interest, 
and will not therefore make him liable as a partner.”® He has 
not, however, given us any particular instance in which money may 
be lent under such circumstances, and with a like result. 

We submit the following case as a supposed one, in which the 
lender of money for profits would not be liable as a partner. 


Money is lent to a firm in difficulty, by a person who engages to 


receive payment out of the profits only, and to make no claim for 
the money lent in the event of there being no profits, but stipulat- 
ing that one-half of the profits are to be applied, as they arise, in 
payment of his debt. We think a lender of money under such 


1 Barker v. Parker, 1'T. R. 287, 295; Owen v. Body, 5 A. & E. 28. 
2 Catbush v. Catbush, 1 Beav. 184. 


3 Elgie v. Webster, 5 M. & W. 518; 2 Sand. Sup. Ct. 7. 
4 28 & 29 Vict. c. 86. 5 Parsons on Partn. p. 141, n. (f). 
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circumstances does not become liable as a partner for debts con- 
tracted subsequently to this arrangement. 

In the case of Elgie v. Webster) W. advanced to E. the sum of 
fifty-nine pounds for the purpose of perfecting certain inventions. 
If these were successful so as to yield profits, W. was to have one- 
third of the profits, in consideration of his advance; and there was 
an express agreement on the part of E. to pay back the sum of 
fifty-nine pounds at all events. The court held that the express 
promise to pay the fifty-nine pounds at all events took away the 
objection of that sum forming a part of any partnership fund, so 
as to constitute a partnership. It was not decided that W. would 
not incur liabilities to the creditors of E.; but we think this is to 
be gathered from the remarks of the court. 

It is, however, established that a person may lend money to a 
firm and receive therefor an annuity out of the profits certain as to 
amount and duration, and not thereby become as to third persons a 
partner in the firm.? 

But we believe the general rule to be that the lender of money © 
will incur liability to creditors if he receives profits as a compensa- 
tion for the use of the money. And for the general reason that he 
enables the firm to gain credit, by virtue of his loan to them. 


An interesting question upon the subject of liability in partner- 
ship is, whether persons who participate in profits as sub-partners 
are liable to creditors ? 

Mr. Collyer has laid down the following doctrine upon this sub- 
ject. ‘ No partner is precluded from entering into a sub-partner- 
ship with a stranger. In such a case the stranger may share the 
profits of the particular partner, and will, of course, not be liable 
for the debts of the general partnership.’’* And a similar doctrine 
is held by text writers generally. Mr. Lindley, for instance, says 
the law is established as stated by Mr. Collyer: “If several per- 
sons are partners, and one of them agrees to share the profits 
derived by him with a stranger, this agreement does not make the 
stranger a partner in the original firm, and there is no authority 
for saying, that, because the stranger shares the profits of the firm, 


15M. & W. 518. 2 Story on Partn. § 66, and cases cited. 

3 Collyer on Partn. § 194. 

# Stark. on Partn. 137 and 155; Pothier on Partn. c. 5, § 11; 3 Kent Comm. 59, and 
authorities there cited. 
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he can be made liable to persons dealing with it as if he werea 


cur 
partner therein.” ? the 
Now the doctrine of these writers on partnership law is asserted, J 
i either on their own responsibility, or on the authority of adjudi- Eng 
ij cated cases. If asserted on their own responsibility, it carries with \ 
j it the weight of their individual opinion; but, if they have cited be { 
| authorities in support of their text, we must presume that they mal 
, intended to state the law as laid down by the courts. If, however, 
| we find that the authorities cited do not, in any degree, sustain the I 
text, we are justified in doubting whether the text carries with it wh 
any weight whatever. be 
The only cases cited by Mr. Collyer in support of his position, of | 
are that of Sir Charles Raymouid, which is referred to by Lord . 
Eldon in Ez parte Barrow? and that of Brown v. De Tastet.* pa 
He also cites from Mr. Bell,‘ a Scotch writer, who bases his text rec 
i on the case of Fairholm vy. Majoribanks, decided in Scotland in sys 
Subsequent writers seem to have taken their text from that of an 
q Mr. Collyer, and they have cited no other cases. “1 
, Upon examination, it will be found that these cases, which are ca 
a cited by the text writers, decide this, and this only: that, as between for 
| the members of the firm, the sub-partner is not a co-partner with 
that member whose profits he stipulates to share. They decide ad 
nothing as to the liability of either of them to the creditors of the mm 
existing firm. re 
Now what is the law? 
t The only adjudicated case anywhere to be found, in which the sl 
! particular subject we are now considering has been carefully F 
reviewed, and the question actually settled, is that of Fitch v. Pp 
Harrington; a recent case in Massachusetts. sl 
The facts of this case are as follows: there was an actual partner: 
a ship existing between W. and L. H.; a sub-partnership between u 
} L. H. and 8. P. H., by which S. P. H. was to share in the profits a 
I of the firm to which L. H. was entitled. And the court held, ti 
Judge Metcalf giving an elaborate opinion, that under these cir- oO 
0 


1 Lindley on Partn. *53. 2 2 Rose, 252-255. 
3 Jac. 284. 4 2 Bell Comm. 636. 


5 13 Gray, 468. The doctrine of this case has been affirmed by Shearer v. Paine, 
12 Allen, 289. 
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cumstances, 8. P. H., the sub-partner, was liable to creditors for 
the debts of the firm. 

Judge Metcalf declares this to be “our law and the law of 
England on this subject.” 

We submit that, upon the authority of this case, little weight is to 
be given to the opinions of the text writers who are so uniform in 
maintaining an opposite doctrine. 


In most of our States, statutes have been made by virtue of 
which a person may participate in the profits of a partnership, and 
be exempt from liability for partnership debts beyond the extent 
of the capital he may choose to invest. 

The common law knew nothing of a restricted liability in 
partnership, as we have seen, and even now in England it is not 
recognized by law except in case of joint stock companies.!. The 
system of limited partnership seems to be founded on the policy of 
adopting every enlightened and honest method to encourage trade 
and industry, and to advance the public interests. Pothier says, 
“It is a very useful system to the State, for all classes of persons 
can make their money of service to the public, and persons of no 
fortune can find means of making their industry serviceable.” ? 

Forty-five years ago the system of limited partnership was 
adopted by statute in the State of New York, and twenty or 
more of the States have now followed her example, in this 
respect. 

The provisions of our legislative enactments with regard to this 
subject seem to have been taken, for the most part, from the 
French regulations in the Commercial Code. And the most im- 
portant conditions required for the formation of a limited partner- 
ship are, the actual contribution by the special partner of a specific 
sum as capital to the common stock; the keeping of that sum 
unimpaired so far as relates to any act of the special partner, and, 
as a matter of course, no use of his name in the business transac- 
tions, nor any attempt on his part to manage publicly the affairs 
of the partnership. 

It seems to be regarded as impossible to maintain the policy of 
our limited partnership system, or to preserve the rights of third 


-1 Parsons on Partn. 527; 1 Vict. c. 78. 2 Pothier on Partn. p. 2. 
3 8 Kent Comm. 36. 
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persons dealing with such a partnership, unless every intentional 
violation of our statutory provisions by the special partner deprives 
him of that exemption from liability which he might otherwise 
claim.! 

It has been held that a special partner must at his peril see that 
the law is complied with in all its essentials, or he will be liable as 
a general partner.? 

And the law with regard to participation in the profits of a 
limited partnership appears to be that the participant is exempt 
from liability as a general partner, and liable only to the extent of 
his investment in the partnership, provided he complies with all 


the essentials of the legislative enactments with reference to which 
he makes his investments. 


When now is the participant of smatatltie aed exempt from 
liability as a partner for its debts ? 


(A) The general rule of the common law held every participant 
of partnership profits liable for the partnership debts. 


(B) But by established qualifications of this rule, the participant 
is exempt from liability as a partner, — 

(a) When he does not share the profits as profits, but as some- 
thing else ; 

(6) When he receives a given sum of money in proportion to a 
given quantum of the profits; and 

(c) When he participates in the gross profits of a business. 


(C) By statute the participant is now, in England, exempt from 
general liability as a partner, — 
(a) When the profits are received as a compensation for money 
lent ; 

(6) When the profits are received in addition to, or in lieu of, 
wages for labor or service ; 

(ce) When the profits are received by way of annuity, in case the 
participant be the widow or child of a deceased partner; and 

(d) When the profits are received by way of annuity in consider- 
ation of the sale of the good will of a business to a partnership. 


1 Troubat on Lim. Partn. § 102. 
2 Madison County Bank v. Gould, 5 Hill, 309. 
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(D) By the civil law the participant is exempt from liability 
when he is not, by intention, a partner. 


(E) And, upon sound legal principles, we think it established, 
that the participant of profits is exempt from liability as a partner 
(provided there has been no holding out on his part that he is a 
partner), — 

(a) When he would be held, by the common law, incapable to 
contract generally ; 

(6) When the stipulations between the participant and the firm, 
or, if he is in fact a partner, with the other members of it, are to 
the effect that he shall not be liable to creditors, and such stipula- 
tions are known to the creditors at the time of their dealing with 
the firm ; 

(ec) When the participation is in gross profits ; 

(d) When the participation is in profits derived from a contract 
of shipment on half profits, as is generally practised in this coun- 
try ; 

(e) When the profits are taken in lieu of rent, or for other gen- 
eral benefits rendered a firm ; 

(f) When the profits are taken by seamen in lieu of wages ; 

(g) When the profits ‘are taken as compensation for labor or 
services performed by agents, c. ; 

(h) When the participants are creditors, and they participate to 
the extent of their claims in the profits of a partnership carried 
on for their benefit, as creditors ; : 

(¢) When the participant is an annuitant, and does not take the 
profits as profits, but relies upon them merely as a fund of paying 
an annuity to which he is entitled from the firm ; 

(j) When the participant is the devisee of a deceased partner, 
and receives the profits derived from funds left by the will of a 
deceased partner in the firm; and he does not go into the firm for 
the purpose of personally representing such funds. 


(1) But, when the participation is as compensation for money 
lent to a firm, the participant would generally be held liable as a 
partner ; although, in view of particular circumstances, it might be 
held otherwise. 


(2) And when the participant is a sub-partner, and he stipulates 
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with a member of a firm for a share of that member’s profits of the 
firm, we think it now settled that such participant is liable, as a 
general partner, to the creditors of the existing firm. 


(F) Special partners, so called, are exempt from liability as gen- 
eral partners when they have complied with all the terms of the . 
legislative enactments, with reference to which they make their in- 
vestments in the firm. 


And now, when should the participant of partnership profits be 
exempt from liability as a partner? 

We think such participant should be exempt from liability in the 
five instances enumerated by the English statute to which we have 
already referred at length; and, generally, when the participant 
is not in fact a partner, and has not held himself out as such to 
creditors, and has not also, either secretly or fraudulently, enabled 
others to gain false credit by any act of his. 

Judging from the policy of recent legislation, both in England 
and in this country, with regard to limited liability in partnerships, 
and also from some of the judicial opinions to which we have 


before called special attention, we are persuaded that the tendency 
is towards an adoption of the views which appear so reasonable 
and just. 


[To be continued. ] 
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THERE is, perhaps, no part of the statute-hook, either in Europe or- 
America, which has been subjected of late years to such unceasing 
tinkering, or which presents so varied and unsatisfactory a condi- 
tion, as that portion which is devoted to the railroad system,— 
its internal organization, and its relations to the community. 
There is certainly no part of the duty of legislators in modern com- 
munities which is more delicate—no part which requires more 
knowledge, or a more advanced spirit of progress — than that which 
relates to this subject; and nowhere can be found a more urgent call 
for reform. In France, in England, and in the United States, — 
countries of which the several railroad systems are organized on 
principles diametrically opposed, and varying from the extreme 
system of governmental protection and control in France, through 
the whole range of private legislation, to what amounts to almost a 
free trade in railways in many parts of America, — yet in all these 
countries the same condition of affairs has resulted, and a call for re- 
form is heard; a demand for re-adjustment of interests on some 
basis more satisfactory than any which now exists between railroads 
and their proprietors, and the community at large. In France and 
England, this demand has led to the appointment of carefully 
selected commissions, and to the publication by them of learned 
and elaborate reports ; and, in America, it leads to incessant legis- 
lative agifations and never-ending reports of committees, while the 
Anti-Monopoly Cheap Freight Railway League has recently been 
organized in New York, with a view to a systematic agitation and 
reform of the whole subject. It is not proposed in the present 
paper to enter into any elaborate review of the reports of the Euro- 
pean commissions, or of the publications of the American League, 
but it is proposed to look into the statute-books, and to examine a 
few of the fundamental principles of our statute law in relation to 
railroads, as that law now exists, with a view to testing their 
value, or their accordance with either philosophical principles or 
the results of experience. 

The whole of the existing body of the railroad law, as it stands 
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in the statute-book, is necessarily the growth of the last forty 
years; yet the principles at the basis of that law were distinctly 
laid down in the crude charters granted about the year 1830. In 
them also may be clearly read how very vaguely the common-sense 
legislators of those days appreciated the new power with which 
they had to deal. Their imagination did not reach beyond a con- 
viction that improved turnpikes were in process of construction ; 
they drew their analogies from stage-coaches, rather than steam- 
boats; and the fundamental idea was improvement, and not revo- 
lution. Thus, in England, the earlier charters granted, followed, 
as closely as possible, the provisions which had previously been 
applied to canal companies. In their capacity as owners of the 
road, the new companies were not intended to have any monopoly 
or preferential use of the means of communication on their lines 
of railway; but, on the contrary, provision was uniformly made in 
the charters to enable all persons, on payment of a certain toll 
and under certain limitations, to enjoy the use of the road; and it 
was only when the anticipated improvement had developed into a 
general revolution, that the railway companies, in order to make 
their undertakings remunerative, were compelled to embark in the 
business of common carriers, and to conduct the whole operations 
of their lines of road themselves. In the earliest charters of Mas- 
sachusetts, likewise, granted in March, 1830, the corporation is 
authorized to build its road, and to collect tolls from all persons 
or property conveyed over it; and, to the more efficient collection 
of the same, it is authorized “ to erect toll-houses, establish gates, 
appoint toll-gatherers, and demand toll upon the road, and to pre- 
scribe, by rules and regulations, conditions for the transportation 


_of persons and property, the construction of wheels, the form of 


cars and carriages, the weight of loads, and all other matters and 
things in relation to the use of said road;” and it is further pre- 


scribed that the road may be used “ by any persons who shall com-— 


ply with such rules and regulations.” The road, in fact, existed in 
the minds of the legislators of both countries, as improved turn- 
pikes, over which, as over all other turnpikes, all persons should 
have a right of transportation for themselves or their goods, in their 
own or the company’s carriages, and supplying, if need be, their 
own motive power, upon their compliance with certain rules and 
regulations. 

The legislators of those days were satisfied with these plain, 
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common-sense views, based simply on past experience. They were 
content to try the experiment, and to let legislation introduce itself 
as its influence was found to be necessary. To make easy, how- 
ever, the introduction of such legislation whenever the necessity 
for it arose, they inserted into the charters various saving and re- 
strictive clauses. Where, as results have shown, legislators were 
possessed with so wholly inadequate a conception of the interests 
about which they were legislating, it is at least probable that these 
temporary provisions made by them will not prove to have been the 
best possible basis of a system, and, as will be contended, the his- 
tory of the railroad system has afforded no exception to the rule 
of probabilities in this case; yet the clauses, of the description re- 
ferred to, then introduced into those early charters, have, with a 
few unessential alterations, continued to this day part and parcel 
of the fundamental railroad law. These restrictive and provi- 
sionary clauses will be found to have a strange similarity, whether 
among the acts of Parliament, or under. the appropriate headings 
in a volume of revised statutes. For instance, in the infancy of 
the system, the community was naturally anxious to secure itself 
against unreasonable extortion on the part of those controlling 
these lines of travel. This could only be done in one of two ways, 
—either by affixing a maximum to the “tolls” or charges of the cor- 
poration, or limiting their profits. The experience of those days 
afforded no basis for the regulation of “ tolls” or charges, and the 
legislator naturally resorted to the limitation of profits. Accord- 
ingly, as early as 1828, in the Act of Parliament establishing the 
Liverpool and Manchester Railroad Company, there was introduced 
a provision for a certain abatement of charges whenever the divi- 
dends of the Company should exceed a stated percentage, which 
restrictive clause, the best then possible to form, has since found 
its way, as a principle, into almost every statute-book of the United 
States, and still holds its place, with, as will be contended, none 
-but pernicious results. On this principle of legislating against 
possible future contingencies, Parliament has also reserved to 
itself the right of purchasing, on specified terms, all railroad 
lines, after the expiration of a certain period; the power, also, 
in certain contingencies, of at any time reducing the maximum 
of tolls and rates leviable, as also of passing any general railway 
act it may deem necessary for regulating the railway system. 
These very identical principles —a sort of general reserved power 
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of meddling—can be found in many of the statute-books of 
America; and it is proposed, in the present paper, to examine 
somewhat carefully into the practical workings and effect of these 
provisions, with a view of ascertaining what they are really worth 
and what influence they exert. 

For convenience of illustration, the sections of the Massachusetts 
statute-book providing restrictions and limitations similar to those 
of the English law above specified, may be taken as an example. 
Provisions exactly similar in all respects may be found in many 
other statute-books, while the most objectionable limitation of all, 
that assigning a maximum of profits, is almost universal in Amer- 
ica; and the considerations hereafter advanced in this paper, and 
the conclusions arrived at, will be found applicable to every statute- 
book in America. 

The clauses in question read as follows : — 


“ Each corporation may establish, for its sole benefit, a toll upon all pas- 
sengers and property conveyed or transported on its road, at such rates as 
may be determined by the directors thereof; . . . but the Legislature may, 
from time to time, abate or reduce the rates of toll, according to the provi- 
sions, if any, contained in the charter of the corporation: provided, that 
such tolls shall not, without the consent of the corporation, be so reduced 
as to produce with all profits less than ten per cent a year.” — Gen. Laws, 
ch. 63, § 113. 

“The Commonwealth may, at any time during the continuation of the 
charter of any corporation, after the expiration of twenty years from the 
opening of its road for use, purchase of the corporation its road, and all its 
franchise, property, rights, and privileges, by paying therefor such sum as 
will reimburse it the amount of capital paid in, with a net profit thereon 
of ten per cent a year from the time of the payment thereof by the stock- 
holders to the time of the purchase.” — Gen. Laws, ch. 63, § 138. 

“ Every act of incorporation passed after the eleventh day of March in 


the year 1831, shall be subject to amendment, alteration, or repeal, at the . 


pleasure of the Legislature.” . . . — Gen. Laws, ch. 68, § 41. 


The germs of all these provisions of the General Laws may be 
found in the two first railroad charters ever granted in Massachu- 
setts ;! and thus the crude legislative make-shifts of forty years ago 
have gradually passed unchallenged into the general and permanent 
law of the State. That these conditions and saving clauses go to 
the very foundation of the contract between the community and 


1 Massachusetts Special Laws, 1829, chaps. 94, 95. 


t 
r 
f 
q 
iW 
; 
Va 
| 
q 
q 
q 
| 


RAILROAD LEGISLATION. 29 


the corporation, cannot be denied ; and, in any State in which they 
are in force, they cannot but constitute a leading feature of rail- 
road corporate life. That they were originally scanned with some 
surprise by the eminent lawyers of Massachusetts, may be inferred 
from an anecdote of Jerre Mason. That gentleman once, in the 
early days of railroads, upon taking his seat in a car, found him- 
self alone in it with a leading railroad president. Mr. Mason at 
once called out, “ Mr. » when you get your charters from 
the Legislature, why don’t you get a charter that means something? 
What makes you sign a blank sheet of paper for the Legislature 
hereafter to write on it whatever it pleases?” The gentleman 
addressed replied, that he did the best he could, but did not at- 
tempt to deny that his charters were, as against the grantor, little 
more than sheets of unwritten paper. From that day to this, 
through all the phases of railroad development, these restrictions 
and provisions have, in some form and to some extent, remained a 
part of the almost universal railroad law of America, — always care- 
fully preserved and incorporated into revision after revision, with 
apparently a vague idea that in them was to be found some precious 


’ palladium of the public welfare. It may fairly be concluded, that, 


after forty years of experience, the time has come when we can 
fairly appreciate the value of this time-honored legislation. If its 
fruits justify it, let it by all means remain a part of the statute 
law; if, practically, it has proved an empty form and safeguard 
only in name, but harmless in operation, it may as well encum- 
ber the statute of the future as of the past; if, however, as will 
be contended, it has not only failed to produce the beneficial 
results desired, but, when not wholly inoperative, has actually pro- 
duced pernicious results which could not have been foreseen, — if 
it proves to be of that order of legislation which is incorrect in 
principle and injurious in operation, wrong both practically and 
philosophically, —it may then become the task of some future 
legislatures to carefully consider the propriety of placing our rail- 
road legislation on some other and more correct basis. 

That the three clauses in question constitute the fundamental 
railroad legislation of any State in which they are in force is indis- 
putable. By them is prescribed to all builders of railroads their 
rates of profit, the conditions on which they hold their property, 
and the degree of hostile- authority which can be exercised over 
them by others. On this very slight basis of public faith has been 
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erected, in great part, the railroad interest as it now exists. There 
is no pledge of the public faith to any monopoly, either of space or 
time, — no immunity from interference, — no perpetuity of posses- 
sion. The result, it must be conceded, has fully justified the con- 
fidence reposed ; for the great powers reserved have rarely, if ever, 
been abused, and great interests have been rendered as sacred by 
the blank sheets of paper as they could have been by the most care- 
fully werded contract. 

Before referring to any examples of the effect of these saving 
and guarding provisos, as they may be found in the history of 
railroad development, it will be well to consider what those effects 
might reasonably be expected to be. Under the operation of the 
clauses in question, corporations find themselves liable to constant 
legislative interference, to the deprivation of their roads after 
a fixed time; and finally, though they may charge such fares 
and freights as to them may seem good, they cannot divide more 
than a given per cent. It would, therefore, most naturally occur 
to any one considering the probable effect of this legislation, that 
a time might come when it would be the great interest of cer- 


tain corporations not to attract public notice or legislative inter-. 


ference by being too prosperous, — profits might become “ painfully 
large.” The result of such a position of affairs is as apparent 
as it would be disastrous: that in more than one instance it 
has already sprung from the operation of the clauses in ques- 
tion, will be shown hereafter. The moment a railroad corpora- 
tion earns more money than it can safely divide, it ceases to care 
to do any thing calculated to increase its receipts; it loses its 
great bond of public sympathy, and becomes merely a private, divi- 
dend-paying corporation. Such a result was never contemplated 
by any Legislature. The analogy of highways interfered with their 
distinctness of vision. If a turnpike earned more tolls than it 


could legally divide, it was none the less open to the whole world, — 


and whoever would pay for its use was free to use it. Whatever 
quantity of blood might flow through it, the artery could not be 
closed, nor could the volume of circulation be compressed. That 
railroads were to be arteries of the body politic, that they had a 
duty to perform to the community no less than to their proprietors, 
were ideas fixed firmly enough in the minds of the legislators of 
1829; but that it could ever be in their power, as well as be- 
come their interest, to block up their own traffic, and reduce their 
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own receipts, was a contingency not foreseen. Unfortunately, the 
legislation of that time, though the most prudent which could be 
devised in the then existing state of knowledge, has, by remaining 
too long on the statute-book, not only tended directly to that 
result, but, where not corrected by the influence of active competi- 
tion, has led to that result in exactly its most disastrous form. 
For, as the railroad system developed itself, travel became divided 
into two kinds, — the local travel and the through travel. On the 
first depended what may be called the internal or absolute pros- 
perity of each given community ; on the latter, its external or rela- 
tive importance. The internal and local traffic of Massachusetts, 
for instance, must depend on the conveniences afforded by its rail- 
road system to its local trade; its relative importance to the 
whole external world must, in great degree, depend on the facilities 
and conveniences it affords for through travel in comparison with 
other communities. Certain great lines of railroad in every sys- 
tem, those known as its through lines, will always, therefore, be of 
great importance, and probably most profitable. On these lines, 
their management and spirit, must in great degree depend the ex- 
ternal communications, and the relative importance of each rail- 
road system and of each railroad centre. In these days of intense 
activity and eager competition, it is, therefore, of the first impor- 
tance to every growing community that the through lines of its 
railroad system should afford every facility for traffic, and should 
themselves be impelled by the utmost eagerness to extend their 
operations, and to increase their volume of receipts. Unfortu- 
nately, the obvious and necessary operation of statutes like those 
now in force in Massachusetts is to bring these railroads, in the 
absence of competition, first of all into the paradoxical position 
where profits become painfully large. The railroad continues the 
main artery on which much of the prosperity and much of the 
relative importance of the community depends; but it gradually 
becomes the interest of the proprietor of that artery to apply some 
mild obstruction, with a view of checking the increase, if not 
diminishing the volume, of the circulation. Neither, in such case, 
can any fault properly be found with the management of the cor- 
poration. Its officers represent stockholders, and not the commu- 
nity. The community is represented by the Legislature; and, in 
conferring its charter upon the corporation, it inserted such pro- 
visos for its own protection as seemed to it sufficient. Acting 
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within those provisos, and fulfilling all conditions prescribed by the 
community, through its representatives, for its own protection, it is 
difficult to see what more the officers of the corporation have to do 
than to guard the interests of the proprietors. 

The, chief tendency of a clause limiting profits would therefore 
seem to be, in many cases, and more especially in those on which 
the essential growth of the community depends, to bring into direct 
antagonism the interests of community and corporation, — to put a 
period to the instinct of growth in the latter. In cases where this 
uncontemplated result is not reached, it is difficult to see what 
operation the clause in question could have; and the natural ten- 
dency of the first of the three clauses under consideration would 
seem, therefore, to be always useless and often pernicious. 

There remain two other clauses to be criticised, — the one pre- 
scribing the terms on which the right of the community to purchase 
the road shall be exercised, and the other authorizing any degree 
of legislative change in the conditions of the charter. The advan- 
tage secured to the State by the clause first referred to, is difficult 
to appreciate. If the State wishes to take possession of any rail- 
road within its limits, it has undoubted right to do so, with or with- 
out the statute in question, which would seem simply to pre- 
scribe conditions to the exercise of the right of eminent domain. 
While the expediency of prescribing such conditions may fairly be 
questioned, the legality of so doing is not above all suspicion. 
That a legislature cannot bind future legislatures in the exercise 
of the power of eminent domain is well established law. If its 
exercise cannot be prohibited, it is difficult to see how it can be 
conditioned. If one condition upon that exercise could be imposed, 
others could also, and future legislatures could be deprived of a 
power essential to the community, by an accumulation of condi- 
tions, each one reasonable in itself. Such a dangerous limitation 


of the power of eminent domain is not likely for ever to pass — 


unchallenged. But, however it may be with its legality, its ex- 
pediency is certainly not above question. The cause of the inser- 
tion of this clause into the charters of forty years ago it is not now 
difficult to appreciate. The enterprises then set on foot were 
great and uncertain, —requiring’a present outlay of capital, with 
an indefinite prospect of return. That return might be great and 
immediate, and the community was then thought to be sufficiently 
protected against excessive corporate profits by the insertion of 
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the ten per cent limit clause; or, on the other hand, it might be 
great and remote, and, legislating for a distant future, the investor 
was insured against the appropriation of his property by the State 
at a time when, at last, it might have become valuable, by the assu- 
rance of a handsome profit before the law of eminent domain should 
be applied. All was then as vague and unsettled as it is now defined 
and established. Under these circumstances, the continuation in 
force, after this lapse of time, of this crude provision of the statute 
Jaw seems advantageous neither to the corporation nor to the com- 
munity. It may fairly be asked, why should railroad corporations 
now be distinguished by the insertion of this clause in their 
charters from all other corporations empowered to hold real estate ?- 
The right of eminent domain is of universal application. It applies 
to the property of private persons, no less than to that of canals, 
bridges, turnpikes, municipalities, water-powers, and manufactories ; 
to all equally with railroads. To none, except the last, does the 


‘community insure a fixed profit on their investment, without pay- 


ment of which its power shall not be exercised. In regard to all, 
one uniform law prevails,—the simple law of compensation gn 
the exercise of the power. No satisfactory reason can now be 
adduced why the same rule should not obtain in relation to rail# 
roads. That the clause in question would, by fixing in advance a 
price to be paid, aid the community in obtaining possession of the 
roads, is to the last degree unlikely. The English Commissioners 
report of the similar provisions of the English law, that “it would 
no doubt have been easier to treat” for the purchase of the roads 
“ without any special law, than with the conditions which the Act 
imposes.”! However this may be, if the property of a railroad 
corporation has increased immensely in value since the construc- 
tion of their road, as has generally been the case, and the corpor- 
ation has. uniformly paid its dividends of ten per cent, as very few 
of them have, it is manifestly unjust that the State should now 
appropriate its property on repayment to the stockholders of the 
amount of their paid-in capital, which might well represent one- 
third, perhaps, of the existing value of the road. On the other 
hand, if any revolution in the railroad system made it imperative 
in the community to own any or all of the lines within its control, 
it is impossible to suppose that the right of eminent domain could 


1 Royal Commission on Railways, Report, 1867, cl. 75. 
VOL. II. 3 
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be limited, and the community forced to pay to depreciated roads 
enormous arrears of profits which they had never earned, and the 
value of which their roads in no way represented. Justice to the 
community and justice to corporations alike require that, in such 
cases, the ordinary rule of compensation should apply. Such would 
seem to be the theoretical working of this exception to the universal 
law of eminent domain. 

It now only remains to consider the last of the three general 
clauses specified,—that which reserves to the legislatures a 
general right of alteration, amendment, and repeal over all charters 
granted by them, and which, of course, includes all charters granted 
to railroads. Few will be found to object to this clause as part of 
the general statute law of a State; the only question is, as to its 
special applications. The same provision is in force in Maine; but 
every important railroad charter granted in that State specially 
provides that this reserved legislative power shall not apply to the 
road thereby incorporated. In the early days of the railroad 
system, the existence of such a proviso may have been necessary 
to, guard the community against the exactions and insolence of 
corporations ; it can only be said that similar provisions have not 
Deen found necessary in many of the Western States. At present, 
however, the only tendency of the clause in question is, by redu- 
cing the railroad charters to blank sheets of paper, to cause con- 
tinual appeals to legislatures and an ever-increased tendency to 
legislative meddling. In a subsequent part of this paper, some 
considerations will be adduced, why a clause of this description 
should no longer find a place in any well considered railroad 
charter. 

It is now proposed to give one or two historical examples of the 
operation of these clauses, hitherto discussed only in their proba- 
bilities. It is not maintained that all the results to be described 
are to be entirely referred to the operation of the clauses in ques-— 
tion. Among the myriads of influences always at work, cause 
and effect cannot thus be localized, and possibly the statute pro- 
visions in question may have been among the influences least 
potent in producing some of the results to be described. If, how- 
ever, it should appear, that, in certain localities where these statute 
provisions are in force, such results have manifested themselves as 
theoretically might have been anticipated from the operation of 
the provisos in question, it seems only fair to presume that those 
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provisos had some perceptible influence in producing these 
results. 

As the provisions of the Massachusetts statute-book have been 
cited, the example of the operation of those provisions can best be 
taken from the railroad history of that State. In 1831, the Legise 
lature of Massachusetts incorporated the Boston and Worcester 
Railroad Corporation, and the charter of the company contained the 
clauses of purchase by the State, and limitation of profits, now in 
force. In 1833, the Western Railroad Corporation was chartered 
with similar condition and limitations. The general statutory 
clause reserving to the Legislature the power fo amend, alter, or 
repeal all charters thereafter granted had then been already two 
years in force. The completion of the roads so chartered, at last 
opened to Massachusetts a direct communication with the West. 
Meanwhile other through lines had been constructed, of hardly less 
importance to the railroad system of the State. Chief among these 
was the Boston and Providence Railroad Corporation, chartered 
with a view of forming, by means of Long Island Sound, through 
steam communication between New York and Boston. These 
three corporations, the Boston and Worcester, the Boston and 
Providence, and the Western, have all been sufficiently prosperous 
to be brought in conflict with the statute clause for limitation of 
profits. Other roads might easily be named, which have been 
equally prosperous, and with similar results; but all the lines 
referred to were constructed as through lines, and it would be 
useless to multiply examples. The fact is, that, in the history of 
each of the roads referred to, a time did come when their traffic 
became inconveniently large and dangerously profitable. With the 
Boston and Providence road, this was to the community a matter 
of little moment,—the road was well managed, and, more than 
all, it was, for its through travel, open to active competition, which 
in this case, if it cannot make a wrong principle right, at least 
prevents it from producing its full pernicious results. Though the 
fact that the Massachusetts community did not have to rely on 
this line, and this line alone, for its steam communication with 
New York, made the operation of the statute in question unimpor- 
tant in this case, yet that its whole tendency was most injurious to 
the community, was very manifest. As an evidence of this, one 
incident can be taken from the history of the corporation. Early 
in the present year, it was proposed to renew the steamboat con- 
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nection between Boston and New York by way of Providence, and 


a line of steamers was established, which promised to add greatly 
to the traffic and revenues of the Boston and Providence Railroad. 
The corporation owning the steamers in question, being embarrased, 
asked of the Boston and Providence road a loan of its credit, 
offering therefor satisfactory security. It became necessary to 
refer the matter to a meeting of the stockholders of the road in 
question. At a meeting held in the spring of the present year, 
the expediency of loaning their credit as desired was strongly 
urged on the stockholders by the officers of the corporation, and 
the matter left for their decision. The measure, though carried 
by a large majority of votes, was vigorously opposed, and opposed 
most vigorously on the very ground of the existence of the proviso 
in question. It was publicly and repeatedly urged, that the road 
was doing as well as it safely could do, that it was earning and 
dividing ten per cent per annum, that the law would not permit 
it to divide more, and that to earn more would be to attract the 
attention and hostile action of the Legislature. In other words, 
the time-honored and carefully guarded legislation intended to 
protect the interests of the community, was used as a powerful 
weapon against a natural business development, from which the 
community could derive good alone, and which was a part of the 
natural growth of that system on which the prosperity of that 
community depended. 

In the history of the Western and Boston and Worcester Cor- 
porations, the evidence of the unfortunate influence resulting 
from the operation of the statute in question is more distinct. 
These roads have unfortunately been free from all dangerous com- 
petition between Boston and the West, and were accordingly left, 
undisturbed by outside pressure, a perfect subject for the 
operation of statutes, rendering the tenure of property insecure, 


and limiting its profits. Few will be disposed to speak well of the 


results; but they speak very clearly for themselves. At the end 
of thirty years of successful operation, and a long succession of ten 
per cent dividends, these roads found themselves with their stock 
at forty per cent premium, and with large reserve funds on hand, 
waiting to be conveyed, somehow and in some form least likely to 
attract legislative notice, into the pockets of shareholders. The 
management of the roads had been in the mean while what is 
commonly called strictly conservative: change had been regarded 
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with jealousy, and but little advantage had been seen to induce to a 
further outlay of money or exertion of enterprise. A few short 
extracts from public documents might illustrate this proposition. 
It appears from the report of a joint special committee of the Massa- 
chusetts Legislature of 1866, that so great was the indifference of 
the managers of one of these roads as to the increase of their 
western or through business, that, through a period of nineteen 
years, the increase of local freight was more than equal to the 
whole increase of its rolling stock; and yet, during nine of these 
years, while the two great competing lines of a neighboring State 
increased their through tonnage, one of them four hundred per 
cent, and the other three hundred per cent, the road in question 
increased theirs sixty-two per cent.1_ Under these circumstances, 
a similar legislative committee of the succeeding year might 
not unnaturally report, while attempting to exonerate this road 
at the expense of the other, that “while no roads could be 
better managed than these, so far as concerns all the interests 
of the stockholders, yet that the just demands of the public are 
not, and, while the present state of things exists, cannot, be met 
and satisfied.”? It is almost painful to turn from the contem- 
plation of such moral and physical corporate calm to a consid- 
eration of the less satisfactory condition of the community, of 
that community which had so carefully guarded its own rights, 
so carefully reserved to itself a hold over private property, and 
carefully secured itself against paying excessive profits to private 
capital. Again the story is best told by extracts from official docu- 
ments. ‘The committee were not only surprised, but amazed, by 
the multitude of complaints made by business men, and the large 
and increasing number of merchants who refuse to employ the 
roads (in question) because of the want of accommodation, and 
the high tariff charged, but prefer to send their freights by very 
indirect routes, the same being more economical both in: time and 
money. ...In addition to individual complaints, the committee 
found that the roads have not fostered enterprise, and invited 
employment, but have only increased their tonnage, and enlarged 
their capacity, when compelled by the demands of an already 
accumulated business; that they have not anticipated and pro- 
vided for a growing traffic, that they might realize large or sur- 


1 Massachusetts House Docs. 1866, No. 830, p.4. 2 Ibid. 1867, No. 181, p. 5. 
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plus profits, but have waited rather for surplus profits to enable 
them to make a few improvements.”! In other words, after thirty 
years of development, both internal and external ; after thirty years 
of constantly diminishing relative importance ; after thirty years of 
curiously obstructed growth,— the principles of untrammelled 
enterprise had vindicated themselves; and the too prudent com- 
munity, which thought to protect itself by violating them, finds 
itself connected with the whole great West by a railroad of a single 
track, finds the Hudson only just bridged over, and its single chan- 
nel of direct trade between the rest of that continent of which it is 
a part and the whole foreign world unprovided either with a grain 
elevator or with access to deep water. For years the interests of 
community and corporations have been clashing; for years the 
one has been petitioning and protesting, and the other has been 
promising and postponing. The long struggle has well illustrated 
both the value of possession as matter of law, and the power of 
great corporations as matter of fact. For those corporations to 
increase their traffic without increasing their profits, was not, from 
the dividend-paying point of view, desirable; to increase their 
profits without attracting hostile legislation was scarcely possible : 
those profits, as evidenced in constantly increasing surplus 
funds, were already dangerously large. Accordingly, the blank 
sheet of paper, called a charter, carried the day against the angry 
remonstrances of a whole business community, and the corporations 
went on, and seem likely still to go on, until either the whole 
statute basis of their corporate existence is changed, or until active 
competition shall lend to them that healthy impetus which the 
desire of gain cannot now impart, more in the spirit which would 
be looked for in an Italian or Spanish corporation than in one of 
New England. For this result, let it again be repeated, the cor- 
porations are not responsible. They have fulfilled their contract ; 
only, by the terms of. that contract, the community, at a certain | 
point of their development, not only deprived them of every incen- 
tive to growth, but made growth absolutely dangerous to them. 
Neither men or corporations will labor of their own free will, that 
others may enjoy all the fruits of their labor; and, while the sie 
vos non vobis principle is rigorously applied to railroad’ enterprises, 
who can blame them if they practically reply to all remonstrances 


1 City Documents (Boston) 1867, No. 22, p. 4. 
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and appeals with an indolent cud bono? Corporations, like men, 
will labor unceasingly, and incessantly develop under the impetus 
either of necessity or gain; but to suppose, when absence of all 
competition deprives them of the first impulse, and force of law 
destroys the second, that an abstract love of the general prosperity 
will induce corporations, any more than men, to do double or four- 
fold the labor necessarily required to earn a given profit, requires 
an absence of common sense hardly to be found outside of the 
statute-book. 

If any weight is due to the considerations and examples which 
have now been advanced, it cannot well be denied that the existing 
railroad system, in so far as it is anywhere founded on a basis of 
statute law similar to that criticised, is placed in a position towards 
the community radically wrong. Legislative provisions, intended 
only for an early stage of transition, have grown into permanency : 
conditions adapted only to the infancy of a system remain to ham- 
per its maturity. If the principles at the foundation of existing 
legislation are thus crude and unsatisfactory, either useless or 
pernicious, it remains only further to inquire what might now, 
viewed in the light of these forty years of experience, be considered 
as principles philosophically correct. The problem is not without 
its difficulty ; for it is nothing less than the reconciliation of two 
sets of interests, now apparently wholly antagonistic, —on the one 
hand, the railroad corporations, of which the aim naturally is to do 
just that amount of business, on exactly these terms, which will 
produce a required net profit; on the other hand, the community, 
whose interest lies in the greatest possible amount of traffic done 
at the least possible price. As yet the railroad systems of the 
various countries have none of them more than just entered the 
early stages of that period of transition which precedes maturity ; 
and almost the first indications are wanting, as to what the ulti- 
mate phase of development may be. Such indications as are now 
afforded would seem to point at some indefinite future, to a system 
of public, central, and through routes, operated by or for the com- 
munity at cost only, or very little more; but combined with elab- 
orate networks of local and private branches, worked more or less 
in the mode of the existing system. It is proposed, in what re- 
mains of the present paper, simply to discuss what might be con- 
sidered correct principles of legislation, on which might be brought 
into accord the interests of communities and corporations, and the 
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natural development of each promoted; nor are the corporations 
or the communities to be discussed in any spirit of vaticination, 
but simply as they now exist, and probably must exist for many 
years to come. At the foundation of the existing Anglo-Saxon 
railroad system is the principle of corporate life, and from this 
immediately springs the conflict of public and private interests. 
The simple object of the legislator, it is suggested, should be to 
reconcile these interests if possible, and to establish the railroad 
law on such a basis as will tend to the greatest possible develop- 
ment, both public and private. 

As has already been sufficiently pointed out, the fundamental 
principles of most of the existing railroad legislation are insecurity 
to private, corporate property, — uniformity of legislation for all the 
different members of a most complicated and diverse system,—and, 
finally, a limitation of profits. It is now further contended, that, 
in the existing state of our knowledge and of the railroad system, 
a code of railroad legislation, philosophically correct, and seeking 
to combine both private and public development, must be founded 
on principles the direct opposite of all those mentioned. The 
clauses containing the principles referred to were framed to guard 
against possible developments, and to preserve public interests from 
possible dangers. Forty years of experience have now done some- 
thing to enlighten us as to the extent of those developments and 
the reality of those dangers. The whole body of railroad statistics 
has been created within that time. We now know, what could not 
have been known in 1830, for how much any road can be built, and 
what traffic it may expect to have when built; we know what 
fares and freights should be charged, and how they can best be col- 
lected ; we know how large a proportion net earnings should bear 
to gross earnings, what will be the cost of original travel and traffic, 
and what proportion of additional expense is incurred by increased 


business. All these facts, and the myriad similar results of rail- — 


road returns, were unknown when the originals of the present 
charters were conferred. In these days legislatures can do what 
was impossible in 1830. They can almost cast the horoscope of 
railroad enterprises; they can, if they see fit, tell from the very 
commencement where, and in how far, the interests of corporations 
and communities will clash, and in how far each needs to be re- 
strained. This vast increase of knowledge should, it would seem, 
long since have revolutionized the railroad charters; and yet the old 
forms are still re-enacted year after year. 
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In the first place, in regard to security of property, — why should 
not corporations now have a reasonable assurance against legisla- 
tive meddling ?- Why should legislatures, still insist on granting 
for charters only Mr. Mason’s unwritten sheets of paper? Such 
caution was very well forty years ago, but experience has fully 
developed its worth and its meaning. Any respectable legislative 
committee, any body of railroad commissioners, should be able to 
draw up a charter which should run for twenty years, and which 
should yet specially reserve to legislatures only those few simple 
powers, apart from police and eminent domain, the exercise of which 
experience has shown not to be mischievous. These few exceptions 
noted, — and they would be found to be very few,—it is difficult 
to see why charters should not be granted which would insure cor- 
porations against legislative meddling during the period for which 
they were expressed to run. The change proposed would at once 
supply the mode of investment with that complete security which 
is the first thought of the capitalist. The principle of indi- 
vidual charter and contract once established, other and far more 
important results must necessarily follow ; for, in the second place, 
the existing system is universal in application. Under it, by oper- 
ation of general laws, the same rule is made to apply to all rail- 
roads indiscriminately, — to the through line and the local line; 
to the road across the prairies, the road over the mountains, or that 
between great cities and through manufacturing districts. No 
attention is paid to either facts of geography or facts of the census, 
to the needs of the community or the traffic in contemplation, 
to the cost of construction or the cost of operation. The result is 
that this system of legislation of necessity must, and always will, 
make its pressure felt’ just where that pressure most affects the 
community. It always must check the development of those lines, 
of which the very development shows the growth and increased 
requirements of the community. If this be so, it is essentially 
wrong. The necessity of leaving railroads in private hands as a 
source of profit is, at best, a necessary evil,—an evil far greater 
than was that system of turnpikes which only of late years became 
insupportable, and gave way to a system of free roads. That neces- 
sary evil, however, compels us to job out, as it were, in some way 
into private hands a monopoly of that travel and traffic on which de- 
pends the whole material and social development of the day. The 
only question in the case is as to the terms on which the contract 
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in such cases is to be made,—the consideration to be paid, and 
the benefit to be received. This question brings the discussion at 
once to the third principle of existing legislation, on which all 
others depend, and only in connection with which can they be 
properly discussed. 

The fundamental error of the whole system of legislation re- 
ferred to has been the effort to protect the community by establish- 
ing a maximum of railroad profits instead of maximum of railroad 
charges. The dividends of stockholders have been regulated, and 
not the tariff of fares and freights; accordingly profits have de- 
pended, not on the amount of work done, but on the amount 
received for such as was done. The regulation of this matter was 
impossible forty years ago. How utterly futile all attempts at 
legislating on such a basis then were, will be sufficiently illustrated 
by an example taken from early English railway history. When, 
in 1823, Parliament incorporated the first of steam-railroad lines, 
from the collieries of.Darlington to the port of Stockton-on-Tees, 
certain parties interested in rival ports, and anxious to check the 
use of the line for conveying coals for shipping, and to confine it 
to inland traffic, procured the insertion of a clause into the charter 
limiting the charge for the haulage of coal to Stockton, for shipping, 
to one half-penny per ton per mile, while four pence per ton per mile 
was allowed for haulage for the inland trade. It was universally 
supposed that it would be impossible to carry coals at such a low 
rate without loss; but this rate not only turned out profitable, but 
formed, ultimately, the vital element in the success of the railway. 
Similar absurd results must have beer entailed by every attempt 
at permanent legislation at that time. Legislators, therefore, most 
properly declined to commit themselves, and left the whole subject 


open. Now, however, all this is changed; and here, at last, may 


perhaps be found a substantial, philosophical basis of railroad 
legislation, — a basis of explicit, binding, individual contract. 
Every man who knows any thing of railroad history, knows that 
the development of that system has evolved certain laws of healthy 
existence. Railroads are constructed with definite ends in view, 
and to accommodate definite classes of traffic. One enterprise 
looks chiefly to freight, another to passengers, a third to both com- 
bined; one is to accommodate local, and another through wants ; 
one is built through costly lands, and over deep rivers, or through 
lofty mountains, and another is laid between great cities, or across 
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a flat country: each demands a system and conditions of its own. 
Recognizing this preliminary fact, legislators and corporations 
should meet as fair contracting parties. On the one hand, the cor- 
poration requests a charter which shall be a binding contract for a 
given term of years; and, on the other, the Legislature grants such 
a charter, expressing fully its own conditions. The corporation 
agrees to do all the business of the community over the individual 
line proposed, whether through or local, at a specified tariff of rates ; 
and, on these terms, the community insures the corporation against 
interference for a given number of years. The germ of the cor- 
rect system, so far as a limit assigned to charges rather than to 
profits is concerned, is by no means uncommon in the statute- 
books of America; but it is almost invariably a part of the general 
legislation, and most vaguely expressed. In the State of Pennsyl- 
vania, the statute reads as follows, after empowering the company 
to establish such rates of toll or other compensation as to the 
president and directors shall seem reasonable : — 


“ Provided, however, nevertheless, that said rates of toll or motive power 
charges so to be established, demanded, or received, when the cars used for 
such conveyance or transportation are owned or furnished by others, shall 


not exceed two and one-half cents per mile for each passenger, three cents 
per mile for each ton of two thousand pounds of freight, three cents per 
mile for each passenger or baggage car, and two cents per mile for each 
burden or freight car, every four wheels being computed a car; and, in the 
transportation of passengers, no charge shall be made to exceed three cents 
per mile for through passengers, and three and one-half cents per mile for 
way passengers.” ' 

In other States, the two principles of maximum of charges and 
maximum of profits are found side by side. In Illinois, for in- 
stance, it is provided by a general law, that the compensation for a 
passenger and ordinary baggage, “shall not exceed three cents 
a mile, unless by special act of Legislature ;”’ but it is also pro- 
vided that “the Legislature may, from time to time, alter or 
reduce the rates of toll, fare, freight, or other profits, upon such 
road ; but the same shall not, without the consent of the corpora- 
tion, be so reduced as to produce with said profits less than fifteen 
per cent per annum on the capital actually paid in.”? Exactly 


1 Purdon’s Digest, p. 840, § 20. 
2 Statutes of Ill. p. 942, § 21, cl. 10, and § 3. 
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similar restrictions are in force in Michigan.1 While, right or 
wrong in principle, the statute-books of America are uniformly 
simple, in England, on the other hand, the system based upon 
limiting charges expanded through long years into a mass of legis- 
lation, half public, half private, based on no principle and no 
knowledge, and finally culminating, after the manner of the Eng- 
lish, in a multiplicity of conflicting acts, and a confusion worse 
confounded. For instance, by the charter of the Lancaster and 
Carlisle Railway, passed in 1844, and resembling, at great length, 
the old toll-boards of the turnpikes, it was minutely set forth that 
a “horse, mule, or ass” should not be charged at more than three 
pence per mile, nor a calf or pig, “ or other small animal,” at more 
than a penny; and so on through an interminable list, beginning 
with “ dung, compost, and all sorts of manure,” and ending with 
** passengers and animals.” The charter of this road, by the way, 
consisted of three hundred and eighty-one distinct clauses ; and 
the commission of 1867 reports, that, in addition to the acts of 
universal application, * the powers of the railway companies and 
the consequent rights of the public are now scattered through 
three thousand one hundred acts of Parliament,” and are exceed- 
ingly difficult of ascertainment.2 The more recent parliamentary 
legislation is based upon tables and a system, and is constantly 
approximating to correct principles. In France, the policy of the 
government is not to assign a maximum of charges, but to estab- 
lish fixed charges, from which all deviation is prohibited. But, 
after elaborate examination, the Imperial Commissioner of 1864 
strongly recommended special or discriminating rates, like the 
individual contracts here. proposed, as the best means of develop- 
ing the resources of the country. America, however, seems wholly 
to have igftored the results of European investigation and experi- 
ence. That experience points emphatically to traffic acts, but traffic 


acts should be divided into two parts, quite distinct, — that portion 


which is of general applicability, and that portion which requires 
adaptation to particular circumstances. To the second portion, 
especially in America, belongs the tariff of charges. The first 
portion can be placed on the statute-book, in the form of a general 
act; but the second portion can only be reduced to general prin- 


1 Compiled Laws of Mich. ch. 67, § 17, cl. 9, and Ib. § 35. 
2 Royal Commission on Railways. Report, 1867, § 95. 
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ciples, which sliould find their place, mutatis mutandis, in the 
several charters. The only objection which could be found to this 
system would be its lack of uniformity. To this objection it would 
seem to be an obvious answer that the utmost possible lack of 
uniformity, provided it be based on a system, would be sweet order 
itself, compared with that fierce chaos which now exists, while every 
railroad establishes and enforces its own law. 

Under the system proposed, the relative position of the parties 
would, in all probability, at once be changed. With the corpora- 
tions working at a fair, living rate of profit, not difficult of ascer- 
tainment, the now often hostile interest of community and 
stockholder would be reconciled, and complete development would 
be the interest of both. In such case, the greatest amount of service 
rendered would insure the largest dividends paid, and dividends 
of a hundred per cent a year would only represent to a-community 
the enterprise of their own servants, and the growth of their own 
wealth. 

But one question would remain to be provided for, — the question 
of the renewal of charters. Possession or control of the roads by 
the community would naturally be referred back, where it belongs, 
to the law of eminént domain. For the expiration and renewal of 
charters, provision could as easily be made as it now is for the ex- 
piration and renewal of copyrights. In fact, a provision could be 
introduced into every charter for its renewal, based on the law of 
ten per cent profit. If, upon the expiration of any charter, the 
State should not see fit to purchase the road of its owners at a fair 
estimate of what it would cost to replace it in its existing condi- 
tion, without including, of course, the value of any franchise, it 
might then stipulate to renew the charter for a further specified 
period, on such terms and conditions as should be fairly estimated 
would not reduce the dividends below ten per cent per annum. 

Of the remainder of the railroad legislation, as it stands upon 
the statute-books of this country, little need be said. It has 
mostly been the growth of time and necessity, and not unfairly 
represents the needs of the community. In any case, with the ex- 
ception of the three provisions criticised in this paper, it stands 
apart from the reforms proposed. Striking out these three provi- 
sions, the whole of the remaining, existing, railroad laws could, 
with a few verbal alterations and omissions, be incorporated into 
future charters by the usual clause of reference. A large portion 
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of the lines required at present, in the older portion of this coun- 
try, are already chartered and constructed. It would therefore 
only remain to substitute, as fast as possible, new charters for the 
old, as soon as the currency is restored to a stable basis. Many 
of the existing charters already have expired, or soon will do so; 
but it is hardly probable that any road shrewdly managed would 
decline to surrender its blank sheet of paper, and receive in its 
place a binding charter, when its so doing would seem to be 
so evidently both for its own interest and for that of the com- 
munity. 
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Be it book, essay, judicial opinion, or legal argument, we read it 
with more interest — nay, with better understanding — if we know 
something of the writer, of his culture, manners, and way of life. 
To be told even when and where he was born, lived, and died, serves 
as an introduction: we feel more at our ease with him. To study, 
criticise, and inwardly digest, the opinions of eminent judges, is a 
large part of the work of a lawyer’s life. Analysis and logic are, 
indeed, no great respecters of persons, and, where the reasons 
of the judgment are given, will probe and test them. But moral 
reasoning, with which ,jurisprudence has to do, is perhaps never 
thoroughly impersonal, never wholly free from the quality of the 
thinker and writer. Sometimes, too, we get the decision of 
the judge without the reasons which led to it; and then we must 
weigh the judge. The reporter tells us, “the Lord Chancellor 
held ;” and we know the Chancellor was Lord Hardwicke. 

To the students of the law (we are all students), to our younger 
brothers of the profession, the lives of great judges and lawyers, 
however imperfectly told, may reveal the paths to the heights of 
professional excellence, and show how its fields of conflict and trial 
are won, — may assure them that no life is more thoroughly devoted 
to the service of one’s country and of mankind, than that which is 
given to the just administration of the laws, and to make them wiser 
and better. 

It was part, therefore, of our plan, to give to our readers, by way 
of review, memoirs and notices of eminent judges and lawyers, 
especially of our own country, where biographies have been given to 
the public ; and, when no memoir has been published, by supplying, 
as far as practicable and our limits would permit, the deficiency. 
The latter is the case with the eminent jurist who was for thirty 
years Chief Justice of Massachusetts. He died in the spring of 
1861, just at the outbreak of the great rebellion. Though the 
bar of the State and its courts united in tributes of respect and 
veneration to his memory, and arrangements were made for the 
delivery of an eulogy at a future day, the person selected for 
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the duty being for some time withdrawn into the public service, 
and the profession, as well as the public at large, absorbed in the 
interests and duties and passions of the great conflict, the duty 
was never performed. If this sketch should help even to supply 
the deficiency, the writer will be content. The reader will not look 

for stirring incident in judicial life, or in the preparation. Some 
idea of the culture and discipline, by which the great magistrate 
was built up, possibly may be got; by. that considerable class who 
console themselves with the thought, that “ they also serve who only 
stand and wait,’ some solace and encouragement. 

Lemuel Shaw was born in Barnstable, Mass., on the 9th of Janu- 
ary, 1781, within three months from the time when the Constitution 
and frame of government, under which his life was to be spent, and 
which his judicial labors were to illustrate, went into operation. 
Within the year of his birth was won the great victory which 
secured the independence of his country. His father and grand- 
father were clergymen. His grandfather, John Shaw, the minister 
of Bridgewater, educated four sons at Harvard College, all of whom 
became Congregational ministers. Of these, the Rev. Oakes Shaw, 
the father of the Chief Justice, was settled in the West Parish in 
Barnstable, in 1760, and continued in the pastorate till his death 
in 1807. That he was faithful to his people, and that they loved 
and honored him, this long connection would show ; though we are 
not to forget, that pastors were not then settled on horseback, with 
a view to early removal, and that “ Providence” did not then so 
often call rising young ministers from small rural parishes to 
opulent city ones. 

The son always spoke of his father with the highest veneration 
and respect ; never without emotion. At the centennial celebra- 
tion at Barnstable in 1839, more than thirty years after his father’s 
death, he thus touched upon a subject always near to his heart: — 


“ Almost within sight of the place where we are, still stands a modest 
spire, marking the spot where a beloved father stood to minister the holy 
word of truth and hope and salvation to a numerous, beloved, and at- 
tached people, for almost half a century. Pious, pure, simple-hearted, 
devoted to and beloved by his people, never shall I cease to venerate his 
memory, or to love those who knew and loved him. I speak in the pres- 
ence of some who knew him, and of many more who, I doubt not, were 
taught to love and honor his memory, as one of the earliest lessons of their 
childhood.” 
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The mother of the Chief Justice was Susannah Hayward, of 
Braintree. She was the sister of Dr. Lemuel Hayward, an eminent 
physician of Boston, from whom her son was named. The mother 
was a woman of vigorous powers, mental and physical. She lived 
to see and enjoy the success and honors of her son; dying under 
his roof in 1836, at the extreme age of ninety-four. How much of 
our history is crowded into that life, — the “ Seven Years’ War;” 
the War of Separation and Independence; the struggle for national 
unity, for commercial freedom; the birth and maturing to manhood 
of a great nation. 

Lemuel was fitted for college in part by his father, and partly at 
Braintree. In 1796, at the age of fifteen, he entered the Fresh- 
man Class at Cambridge. During the winter vacations of the last 
three years, to help pay the college bills and to relieve his father, 
he kept a district school. In the way of discipline and prepara- 
tion for active life, we doubt not those winter vacations were worth 
more than any part of the college course. Indeed, no man thor- 
oughly understands New England life and manners who has not 
kept a district school and “ boarded round.” 

The Class of 1800 had in it three, at least, marked men: Wash- 
ington Allston, the painter-poet; the eloquent and saintly Buck- 
minster; and Lemuel Shaw. Other eminent men were President 
Bates, of Middlebury College ; Rev. Dr. Lowell; and Timothy Flint, 
whose letters from the valley of the Mississippi charmed everybody, 
forty years ago. Lemuel held a good rank in his class, and, at 
commencement, took part in a Greek dialogue with Timothy 
Flint. The Hebrew orator has escaped our memory. 

After leaving College, Lemuel, was, for a year, usher in the 
Franklin, now Brimmer, School, in Boston. During the same year, 
he was a writer, or assistant editor, for the “ Boston Gazette.” 
The “ Gazette”? was a most ardent supporter of the Federal party 
and politics. At this time the paper also had a literary character, 
with several able contributors,— Robert Treat Paine, jun., author 
of “ Adams and Liberty,” who wrote the dramatic articles and criti- 
cisms ; Thomas O. Selfridge, soon to acquire so unhappy a distine- 
tion; David Everett, then at the bar, but afterwards first editor of 
the “ Boston Patriot ;” and, above all, Fisher Ames. 

At the end of the year, he commenced the study of the law with 
David Everett. Mr. Everett was a scholar and writer; wrote 
Phi Beta poems, dramas, essays, political and literary ; and on the 
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fulfilment of the Prophecies, in which he assumes to prove, that 
the United States were distinctly alluded to by Daniel and St, 
John; and; more than all, the wonderful poem,— _ 


“ You’d scarce expect one of my age 
To.speak in public on the stage.” 


Mr. Everett removed from Boston to Amherst, N.H.; and his 
student, Mr. Shaw, went with him, and there completed his term 
of study. Mr. Everett, who had been at the bar but two or three 
years when Lemuel entered his office, seems to have devoted him- 
self to almost every thing but the law. He soon after left the pro- 
fession for more congenial pursuits, though not more successful. 

With what diligence Mr. Shaw pursued his studies under Mr. 
Everett, we cannot affirm ; but, either then or at a later period, he 
must have studied the law, as a science, carefully and thoroughly. 
He had that familiarity with and wide comprehension of the prin- 
ciples of the law, and that facility and ease in their application, 
which come from patient and systematic study, and are seldom or 
never the result of practice only,—of cramming for the emer- 
gency. 

_ Mr. Shaw was admitted to the bar of New Hampshire, in Sep- 
tember, 1804, and, in the following October, at a term of the 
Supreme Court at Plymouth, as an attorney in this Common- 
wealth. So great have been the legal products of New Hampshire, 
and her contributions to the bar of Massachusetts (Webster, 
Mason, Fletcher, Parker), and so large our debt, that we cannot 
afford to give her any credit for Lemuel Shaw. He was but a pil- 
grim and sojourner in that cradle-land of great lawyers. 

The cases decided at the October term of Plymouth and Barn- 
stable, 1804, are found in the first volume of the Massachusetts 


Reports. So that the professional life of Mr. Shaw begins with 


the system by which consistency, harmony, and symmetry were to 
be given to the then shapeless mass of our common law, — the 
work to which his labors were so largely to contribute. 

Mr. Shaw settled in Boston. He had an office in the old State 
House with Thomas 0. Selfridge. Whether there was a partner- 
ship, we do not understand. He testified at the trial, that he had 
an office with him. And that was his expression to the writer. 
After his trial and acquittal, Mr. Selfridge removed to New York, 
and the connection, if there was any, was dissolved. 
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Mr. Shaw did not find his way readily to large practice, or rise 
rapidly to distinction, But this was very far from being a misfor- 
tune. An early plunge into business would have made him a ready 
man; but time and opportunity for study, wisely improved, made 
him a full one. The qualities that readily attract business, do not 
always secure and retain it. If Mr. Shaw’s progress was slow, 
every step was on solid ground. There was no slumping, no fall- 
ing back. If he had work to do, he did it as well and thoroughly 
as he could, and thus prepared himself to do the next better. 

The first case in which his name appears in the reports, is Young 
v. Adams, 6 Mass. 162 (1810). The amount involved was five 
dollars. The case was this: A note was payable in foreign bills. 
The promisor paid it, and the note was given up; but one of the 
bills given in payment was a counterfeit bill. The payee brought 
his action for the amount of the counterfeit note. Mr. Shaw put 
his defence on two grounds: first, that an action for money had and 
received would not lie; and, secondly (the ground on which he 
principally relied), that where there was no fraud and no express 
undertaking, and both the parties were equally innocent, no action 
would lie. The court, by Mr. Justice Sewall, said “ the two ques- 
tions had been fully and ingeniously argued” by defendant’s coun- 
sel, and, we hardly need to add, decided for the plaintiff. This was 
a small beginning; but perhaps the future Chief Justice recalled 
the encouraging lines of Master Everett, — 


_ “Large streams from little fountains flow ; 
Tall oaks from little acorns grow.” 


Mr. Shaw was in practice twenty-six years. He devoted himself 
faithfully to the study and work of his profession, but not to the 
utter exclusion of other studies. A man cannot be a great lawyer 
who is nothing else. Exclusive devotion to the study and practice 
of the law, tends to acumen rather than breadth, to subtlety rather 
than strength. The air is thin among the apices of the law, as on 
the granite needles of the Alps. Men must find refreshment and 
strength in the quiet valleys at their feet. For the comprehensive 
grasp of principles, for the faculty of applying and illustrating 
them ; for the power to reach just conclusions, and to lead other 
minds to them, breadth of culture is necessary. Some other 
things are to be studied beside the reports and text-books. 

The law is not “a jealous mistress ;” she is a very sensible mis- 
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tress. She expects you to keep regular hours; but an evening 
with the Muses or the Graces does not awake her ire. 

The mind requires not only diversify of discipline, but generosity 
of diet. It cannot grow to full, well-rounded proportions, on any 
one aliment. Mr. Shaw understood this, and read and studied and 
observed much outside of Coke and Blackstone. 

He did not, we think, keep up his intimacy with the Greek and 
Latin. He could not have written a Greek dialogue as well at 
fifty as at nineteen. But he was at home with the. English classics, 
and a master of the English tongue. He liked the elder English 
novelists and satirists, — Swift, De Foe, Fielding, and Smollet. 

He was a student and admirer of Hogarth, and used to call our 
attention to minute details of his pictures, showing the artist’s 
nice touch and the student’s careful eye. 

He was a close observer of nature,—of the trees of the forest, 
and of the wild flowers and their haunts. He had a strong taste 
and love of mechanics and of the mechanic arts. A new machine 
was a delight to him, and after court he must go down to the 
machine shop or manufactory to see it in operation. 

He took great interest in the affairs of the town, the then town, 
of Boston ; was fire warden, school committee-man, Fourth of July 
orator, and for several years one of the selectmen. 

He had a strong interest in the affairs of the State; was for 
eight years a Representative from the town of Boston in the Gen- 
eral Court; and for three or four years Senator from Suffolk. 

He was an ardent Federalist, and a firm supporter of the Fede- 
ral policy, State and national, from the beginning of the century 
to the dissolution of the party ; and, what is to his credit, he never 
apologized for it in public or private. But he had too catholic a 
spirit for a mere partisan. He was a working member of the 
Legislature, giving his time to the service of the Commonwealth in 
useful and practical legislation. We know of no training and 
experience for the young lawyer better than two or three winters 
in a State Legislature; provided he goes there to study and to 
work, and not merely to dabble in party politics or make high- 
falutin speeches. 

Of the practical and useful character of his work, one or two 
illustrations may be given. While a member of the Senate, he 
was chairman of the joint committee to whom was referred the 
petition for a city charter for the town of Boston. He drew 
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up the charter and plan of city government. This was then a 
new work, and required not only familiarity with the working 
of our town governments, but foresight and constructive skill. 
The work was well done, and eminently successful in practical 
operation. Mr. Shaw took always a deep interest in the working 
of the new system of government, and in the general progress and 
welfare of the city. While a member of the House, Mr. Shaw 
was appointed one of the commissioners to publish a new and 
revised edition of the General Laws of the Commonwealth. His 
associate in the commission was Professor Asahel Stearns, of Cam- 
bridge.. How thoroughly well and faithfully this work was done, 
the older members of the profession have reason to gratefully 
recollect. This was the edition in exclusive use from 1820 to the 
general revision of the Statutes in 1836, and is still indispensable 
for reference. 

These details may, we fear, be uninteresting ; but the labors of 
Mr. Shaw as school committee-man, selectman, representative, in 
editing the Statutes and framing the city charter, make up part 
of the discipline, training, and experience of the great magistrate. 
He obviously is not the great judge who has studied law ouly as a 
science and in the books, but who has seen and known how it 
works in the daily business of life. The province of the judge is 
to find and apply to the varied exigencies of life and business, not 
an abstract, but the practical, working rule. The skill and discre- 
tion and tact requisite to do this well, are the fruit of business 
training, got either upon the bench or before one gets there. 
Hence it is that some work at nisi prius, —the putting the rules 
of law to work, and seeing just how they work, seems to be indis- 
pensable, not merely to the making, but to the preservation, of a 
good judge. A court without experience in tuialn, gets to be prac- 
tically, as well as technically, a “ court of errors.’ 

In the Convention of 1820, to revise the Constitution of the 
State, Mr. Shaw was a delegate from the town of Boston. 

The separation of the District of Maine from Massachusetts, and 
its admission into the Union as an independent State, seemed to 
render such revision necessary. The Convention was unquestion- 


1 He was, in a sense, conditor urbis. His large services to the city and to the Com- 
monwealth, of which the city is the head, fairly claim some memorial of her respect 
and gratitude. Would it not be a graceful thing for the city to place a duplicate of 
Hunt’s great picture of the Chief Justice in Faneuil Hall ? 
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ably the ablest body of men that ever assembled in the Common- 
wealth. It was in constant session some eight weeks. The old 
Constitution had been adopted in the midst of the Revolution, 
and had been in operation for forty years. It is marvellous to see 
how slight the changes that were made: so wisely and firmly had 
the men of 1781 builded, that little modification or repair of their 
structure was required. It reflects the highest honor upon the men 
of 1781, that their work needed so little change ; and upon the men 
of 1820, that they had the sense to see it, and to let well enough 
alone. Some tolerably sensible men think, that most of the changes 
since adopted are proof also ne the wise forbearance of the Con- 
vention of 1820. 

The fact is, that even the Convention of 1781 had but few struc- 
tural changes to make, when the Province of Massachusetts Bay 
became an independent Commonwealth. There was the agony of 
birth and separation ; but the child was fully grown. States do 
grow ; they are not built up with hammer and trowel, much less 
with “the stuff that dreams are made of.” 

Mr. Shaw took a less active part in the labors and debates of 
the Convention, than we should have anticipated from his fitness 
for such work. When he addressed the Convention, it was upon 
practical subjects, — briefly, forcibly, and to the point. He spoke 
against a proposed amendment, to make the stockholders of banks 
personally liable; in favor of the amendment giving authority to 
the Legislature to establish city governments; in favor of an 
amendment requiring a vote of two-thirds of each branch of the 
Legislature to remove a judge from office by address ; against an 
amendment of the Bill of Rights, which should give to a prisoner 
a right to be heard both by himself and counsel, —a right, by the 
way, which has always been practically enjoyed by prisoners, and 
which we have never known our courts to refuse. 

It was while Mr. Shaw was a member of the House of Repre- 
sentatives of 1820-21, that the impeachment and trial of Judge 
Prescott took place. An admirable report of this trial was made 
by two then young but accomplished members of the bar. The 
trial, before the Senate of the Commonwealth, excited great atten- 
tion, and was conducted with eminent ability on both sides. Judge 
Prescott was defended by an array of talent seldom enlisted in any 
cause, Webster, Prescott, Blake, Hoar, Hubbard. The House 
had many eminent lawyers among its members, and King, Lin- 
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coln, Baylies, Dutton, Fay, Shaw, and Leland were elected 
managers. The judge was impeached for maladministration in his 
office of Judge of Probate, by the taking of illegal fees. Mr. 
Shaw was engaged throughout the trial, and argued the cause for 
the prosecution, in immediate reply to Mr. Webster’s argument 
for the defence. The argument of Mr. Webster is among his col- 
lected works, and is familiar to the profession and to general 
readers. Mr. Webster had conducted the defence with great vigor, 
but defiantly, and with less discretion than marked his later efforts. 
The close of Mr. Webster’s address has been often cited and re- 
cited, as a happy specimen of his eloquence. It made an impres- 
sion upon the Senate: it would have made a deeper one upon a 
jury. We think the argument of Mr. Shaw may be read imme- 
diately after that of Mr. Webster, without feeling that there is any 
descent. It has not the rhetoric of Mr. Webster; eloquence, if 
that is the better word; but it is robust, manly sense, in clear, 
vigorous English. Its tone and temper are somewhat judicial, as 
became the speaker’s position. As this is, we believe, the only 
well-reported argument of Mr. Shaw while at the bar, we are 
tempted to cite a short passage at the opening, and a few sentences 
at the close, to show his style and manner : — 


“Mr. Prestpent,— In common with the honorable managers with whom 
I am associated, I trust that I am sufficiently impressed with the magnitude 
and importance of the transaction in which we are now engaged. I am 
well aware of the dignity of the high tribunal before which I stand; of the 
duty of the constitutional accusers, by whom this prosecution is instituted ; 
of the elevated personal and official character of the accused; of the nature 
of the offences imputed to him; and the deep and intense interest which is 
felt by the community in the result of this trial. It is perhaps true, that 
these transactions may be recorded and remembered; that the principles 
advanced, and the decisions made, in the course of this trial, will continue 
to exert an influence on society, either salutary or pernicious, long after all 
those of us who, either as judges or as actors, have a share in these pro- 
ceedings shall be slumbering with our fathers. And yet I do not know that 
these considerations, serious and affecting as they certainly are, can afford any 
precise or practical rule, either for the conduct or decision of this cause. 
In questions of policy and expediency, there is a latitude of choice; and 
the same end may be pursued by different means. But in the administra- 
tion of justice, in questions of judicial controversy, there can be but one 
right rule. Whether, therefore, the parties are high or low; whether the 
subject in controversy be of great or of little importance, — the same prin- 
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ciples of law, the same rules of evidence, the same regard to rigid and exact 
justice, must guide and govern the decision. ‘Thou shalt do no unright- 
eousness in judgment; thou shalt not respect the person of the poor, nor 
honor the person of the mighty; but in righteousness shalt thou judge thy 
neighbor,’ — is an injunction delivered upon the highest authority, and 
enforced by the most solemn of all sanctions. 

“ Nor am I aware that powerful and animated appeals to your compas- 


sion or resentment can have any considerable or lasting influence ; they may, | 


indeed, afford opportunity for the display of genius and eloquence, excite a 
momentary feeling of sympathy and admiration, and awake and command 
attention. Beyond this their influence would be pernicious and deplorable. 
If the charges brought against the respondent are satisfactorily proved, jus- 
tice —that justice due to the violated rights of an injured community ; that 
justice deserved by the breach of the most sacred obligations — demands a 
conviction, from which no considerations of compassion can or ought to 
shield him. On the contrary, if these charges are not substantiated, or do 
not import criminality, no feelings of resentment, no prepossessions of guilt, 
however thoroughly impressed, can prevent his acquittal.” 


Mr. Shaw thus closed his address : — 


“ Notwithstanding the length to which these remarks have extended, I am 
sensible that I have taken but an imperfect view of the details of this long 
and complicated case. But I address myself to experienced men, to intel- 
ligent judges, capable of estimating the qualities of conduct, and apprecia- 
ting the force of evidence. We have no earnest invocation to make to the 
Judges of this honorable court, except that they will examine the case, 
now submitted to them, without fear, favor, affection, prejudice, or partiality 5 
and pronounce their decision, not according to the momentary impulses of 
sympathy and compassion, but upon the invariable dictates of judgment 
and reason. If sensibility should usurp the seat of justice, and take the place 
of the understanding and judgment, laws would be unavailing, and all civil 
and social rights become fluctuating and uncertain. Justice might throw 
away her balance, for it would be useless; and her sword, for it would be 
mischievous. If punishment and disgrace are to overtake the respondent, 
it is because punishtent and disgrace are the natural, the necessary, and 
the inevitable, consecaences of turpitude and crime. The representatives 
of the people of this Commonwealth demand at your hands no sacrifice of 
innocence : they ask for no victim to their resentment; for they have none 
to gratify. If, applying the evidence to the law in this case, this court can, 
consistently with the conclusions of enlightened and inflexible judgment, 
pronounce the respondent innocent, these representatives will rejoice to 
find, that the reputation of this Commonwealth still remains pure and un- 
spotted. But if their conclusions should be otherwise; if this court is 
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satisfied that the respondent has abused the powers entrusted to him, dis- 
regarded the rights of others, and violated his high official duties, —the rep- 
resentatives of the people do earnestly hope, and confidently trust, that this 
high court, disregarding all consequences personal to the respondent, will 
pronounce such judgment on his conduct as will prove a salutary example 
to all others in authority, vindicate the honor and secure the rights of this 
Commonwealth, and enable them to transmit to posterity that unblemished 
reputation for purity, honesty, and integrity, in the administration of jus- 
tice, which has hitherto been the ornament and glory of Massachusetts.” 


Mr. Shaw, as before observed, was in practice twenty-six years. 
He occasionally went into the other counties, but his business was 
chiefly confined to the Boston courts. He worked alone, with 
brief exception, for the first sixteen years, and then took into part- 
nership Mr. Sydney Bartlett, who had been his student, and who 
is now so well known to the bar of the Commonwealth and in the 
Supreme Court at Washington. 

Mr. Shaw travelled but little, was fond of home, but enjoyed 
greatly the meetings of the clubs of which he was a member, and 
other social gatherings. Pleasure was given as well as received. 
He had fine social qualities, large conversational powers, and a 
fund of good humor and quiet mirth. 

He was twice married. His first marriage, at the somewhat 
mature age of thirty-seven, was with Eliza, a daughter of Josiah 
Knapp, Esq., a merchant of Boston. By her he had two children, 
—ason and daughter. His second marriage was in 1827, with 
Hope, a daughter of Dr. Samuel Savage, of Barnstable, by whom 
he had two sons, Lemuel and Samuel, both members of the bar in 
Boston. Home was always a happy place to him; and he never 
was more attractive and delightful than at his own fireside. 

Though he kept up his interest in public affairs, and was willing 
to go to the Legislature, he refused to go to Congress. 

He wrote occasionally for the press, but on legal or constitu- 
tional questions. The article, for example, in the North Ameri- 
can Review for January, 1820, on “ Slavery and the Mission 
Question,” which attracted much attention at the time, was from 
his pen. This article is an able exposition of the baneful char- 
acter and effects of slavery, social and political ; resists its further 
progress; insists upon making, as a condition of the admission 
of Missouri, the provision, that slavery shall for ever be prohibited 
Within it; and argues at length and with great ability, that such a 


| 

{ 

YUM 


58 JUSTICE SHAW. 


condition would have the force of compact, from which the State, 
after its admission, could not absolve itself. The convictions then 
expressed, as to the influence of slavery, social, economical, and 
political, and the duty of the North to oppose and resist its ex- 
tension, were, we have reason to believe, never modified. 

He also wrote an article in the “ American Jurist” of January, 
1829, in which he criticises, and shows the unsounduess of, the 
doctrine (a nod of Homer) stated by Chief Justice Parsons, in 
Storer v. Freeman, 6 Mass. 438, that the colony laws and ordi- 
nances were annulled with the charter.under the authority of 
which they were made. 

In this quarter of a century at the bar, Mr. Shaw built up a solid 
professional reputation, and acquired a valuable practice; not a 
great many cases, but important and leading causes, like Charles 
River Bridge v. Warren Bridge (7 Pick. 144), and Blake v. Wil- 
liams (6 Pick. 286), requiring hard work and tough conflict. His 
examinations and arguments of legal questions were comprehen- 
sive and thorough, not neglecting the precedents, but getting down 
always to the principles which underlie them. His addresses to 
the jury (we speak from reputation) were forcible, earnest, logi- 
cal; not brief; with little rhetoric, but that good in quality. 

Upon the death of Chief Justice Parker, in the summer of 1830, 
Mr. Shaw was appointed by Governor Lincoln (still surviving in a 
green and honored old age) his successor. The selection proved so 
wise and judicious, and reflected so much honor upon the Common- 
wealth, that one and another excellent gentleman has convinced 
himself, that it was by his suggestion, and through his influence, that 
the appointment was made. But no man better understood the 
wants of the place than Governor Lincoln, or who was able to fill it. 
He had practised under the great Chief Justices, Parsons, Sewall, 
and Parker, and well understood that only a strong man could con-. 
tinue the line. He had been in both branches of the Legislature, in 
the Constitutional Convention, and on the bench of the Supreme 
Court, and knew all the leading members of the bar of the State. 
Mr. Shaw had been associated with him as counsel; had been with 
him in the Legislature, in the Convention; and had practised before 
him as judge. The idea that any person could find out some 
excellent lawyer, little known to the Executive (who had been him- 
self on the bench), and get him appointed Chief Justice of the 
Supreme Court, is simply absurd. The selection was made by 
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Governor Lincoln, and is but one of many claims of this excellent 
magistrate to the respect and esteem of the Commonwealth. 

It is true, however, that Mr. Shaw was unwilling at first to take 
the office; and a heavy pressure was brought to bear upon him before 
he consented to accept. He was then in the fiftieth year of his 
age, had won his way rather slowly, but surely, to eminent rank at 
the bar, and to a valuable business. He had acquired a moderate 

property, and was living happily and to his taste. He had a grow- 
ivg family to support and educate. He knew a great place was to 
be filled, and was distrustful of himself. He felt that he ought 
to and must decline. In this exigency, Mr. Webster was requested 
by the Governor to confer with him, and urge his acceptance of 
the place. 

Mr. Webster used to give a pleasant account of this conference. 
He found the future Chief Justice smoking his evening cigar. 
Mr. 'Webster could not join him. It was a weakness of this other- 
wise notable man, that he could not smoke. So Mr. Webster talked . 
while Mr. Shaw smoked. Mr. Webster made a regular onslaught 
upon him. Conceding the personal and pecuniary sacrifice, he 
pressed upon him, with the greater earnestness, the public want 
and demand, the dignity and importance of the office, and the 
opportunity it presented of winning an honored name, by valuable 
and enduring service to the State. Mr. Shaw was silent, showing, 
as Mr. Webster put it, the impression made upon him, only by the 
intensity with which he smoked. Mr. Webster could get no more 
at the first interview than the promise not to say No, before he saw 
him again. At a second interview, with the aid of his own reflec- 
tions and the urgency of leading members of the bar and his own 
appeal, Mr. Webster got a reluctant assent. Mr. Webster used 
to add, that however the balance might be as to his public services, 
he was sure the Commonwealth owed him a great debt for that labor 
of love; that his efforts (so he thought) had secured for the State, 
for twenty years, so able, upright, and excellent a Chief Justice. 
It is not difficult to believe, that the earnest counsel and pressure 
of Mr. Webster, fresh from the field of the great debate, —in which 
he had shown himself the first of living orators, and for which the 
heart of New England so clave to him,— should have had large, 
even decisive, influence upon the judgment and will of his friend. 
Be this as it mayyit speaks none the less for the Chief Justice, 
that the greatest of New England statesmen should have felt it 
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added to his laurels, and to his claims upon the consideration of 
the people of Massachusetts, that he had aided in obtaining for her 
the services of such a magistrate. 

We have stated these details of the life of the Chief Justice 
before his appointment to the bench, that we might have some idea 
of his preparation for its duties. In our view, his whole previous 
life was a preparation and discipline and training for the work. 
The district schoolmaster, the usher of the Franklin School, the 
writer for the “ Boston Gazette,” the school committee-man, the. 
selectman, the representative in the General Court, the editor of 
the Statutes, the framer of the City Charter, as well as the advo 
cate and counsellor of twenty-six years, all went to make up the 
Chief Justice. 

Chief Justice Shaw retired from the bench in the summer of 
1860, and died in the spring of 1861. 


It remains for us to give some estimate of his judicial life and 
labors. In this estimate we cannot omit the element of time. He 
went upon the bench in his fiftieth year, and then worked, through 
the lifetime of a generation, with strength and vigor to the last. 


Some of his later judgments are his best; are, indeed, remarkable 
for their freshness, for the sagacity and grasp with which he ap 
prehended the new exigencies of society and business, and applied 
and adapted old rules of law to them. A striking and beautiful 
illustration may be found in the case of the Commonwealth v. Tem- 
ple, 14 Gray, 69. This opinion contains a thorough consideration 
of the rights of travellers to the use of the highways, as affected 
and modified by the introduction and use of street railways. It 
was written when the Chief Justice was in the eightieth year of 
his age. Old men travel well in beaten paths; but this opinion 
strikes out new paths, and has the freshness, vigor, and construc - 
tive power of early manhood. We never read it without admi- 
ration of the good sense, tact, and grace even, with which the 
principles of the common Iaw are moulded to new conditions, and 
the old fitted to the new, without seam. Lawyers in distant cities 
of the country, where street railroads were introduced, felt it to 
be fortunate that it should have fallen to the lot of Chief Justice 
Shaw to lay open this new path. 

We have to consider, also, how broad and-varied was the field 
of his labor; that the work which, in Westminster Hall, would be 
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apportioned among at least a half-dozen different courts, is here 
united in one. Saving the jurisdiction in admiralty, his domain 
was the whole field of jurisprudence. To-day he would be sitting 
in a court of equity, to-morrow in a court of errors; the next day 
trying a capital indictment, the next the probate of a will; then a 
question of marriage or divorce, then an appeal in bankruptcy, — 
for the insolvent law of Massachusetts was in substance and effect 
a bankrupt law. Add to these the new domain of constitutional 
law, growing out of our written constitutions, State and national, 
aud the limitations which they impose upon legislative, judicial, 
and executive authority, in the State or nation, the supervision of 
all courts of inferior jurisdiction, as well as for many purposes 
of municipal corporations, and you get some idea of the extent 
and variety of the labors of the court over which he presided. 
When we think of these, we marve] not that mistakes are some- 
times made, but that they are not more frequently made ; and that 
the decisions of a court having so boundless a field to cultivate 
and reap, should, for more than sixty years, compare well with 
those of any court whose jurisdiction and labors are limited to a 
single province of jurisprudence. The breadth and comprehen- 
siveness of the field give breadth and comprehensiveness to the 
laborers ; and cases are argued and settled less upon mere prece- 
dent and more upon principle, than in courts of more limited juris- 
diction. If there is less accuracy of learning, there is less sticking 
in the bark, — more room for expansion and growth. 

We may not omit to consider, in any estimate of the labors and 


services of the Chief Justice for thirty years, what vast changes 


have taken place in the methods and instrumentalities of com- 
merce and business, and what new applications and modifications 
of the principles of the common law became necessary to meet the 
new exigencies. 

It is a mistaken notion, that, while every thing moves forward, 
the law can remain stationary, or lag far behind. In no depart- 
ment of science, art, or business, have the changes been more 
marked, for the last thirty years, than in our jurisprudence. In 
the nature of things, this could not be otherwise. Whenever a 
hew invention or discovery is made, a new application of science 
to the arts and business of life, the law must follow close by in its 
footsteps, to secure its results, or to secure society against them. 
The first puff of the engine on the iron road announced a revolu- 
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tion in the law of bailments and of common carriers. The use of 
the railroad, for the carriage of passengers and freight, has created 
a new branch of law, made up to some extent of statute provi- 
sions, but to a far greater extent by the application and adaptation 
of the rules of the common law to the new condition of things, 
The railroad began to be used as Judge Shaw came upon the 
bench. How much his wisdom, foresight, and that clear com- 
prehension of the principles of the common law, which enabled 
him to separate the rule from its old embodiments, and to mould 
it to new, contributed to build up this law, to give it system and 
harmony, and a substratum of solid sense, is well known to the 
profession. We refer to a single case, that of the Norway Plains 
Co. v. Boston and Maine Railroad, 1 Gray, 263, as an illustration 
and confirmation of our position. 

In the thirty years which Mr. Shaw presided in the Supreme 
Court, great changes were made in the jurisprudence of the State 
and the methods of administration ; and he was constantly called 
upon to adapt himself to these changes, to reconcile the old with 
the new, and to assist in bringing them into order and harmony. 
As in the changes wrought in the law by new applications of 
science to intercommunication, he showed here also the strength 
and fertility of his resources, wherever principles and their appli- 
cation were involved. 

We can but glance at the changes in the law and its administra- 
tion. 

In the methods of administration, the most important change is 
the extension of the equity jurisdiction and powers of the Supreme 
Court. When the Chief Justice came upon the bench, the equity 
powers of the court were limited to a few clearly defined subjects- 
matter, and the equity business and practice were small. Before 
he left the bench, its jurisdiction covered the whole domain of 
equity, and was fast acquiring the qualities of Aaron’s rod. : 

In the common law courts, a new system of pleading, except as — 
to real actions, has been introduced,— as compared with the sys- 
tem of special pleading, illogical and slipshod, without form or 
comeliness ; but, after all, answering the ends of substantial justice 
better than the often over nice and subtle logic of the old system. 
With all the imperfections of the new practice, the merits of the 
cause sooner or later struggle into light. 

There have been also most radical changes in the law of evi- 
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dence. The objections to the competency of witnesses, with the 
discussions of which the reports were crowded thirty years ago, as 
parties to the record, for interest direct or contingent in the suit, 
from want of religious belief, by reason of conviction for crime, 
even from the relation of husband and wife, have been swept 
away, and, going only to the weight of the testimony, are trans- 
ferred from the bench to the jury-box. 

Another material change is the abolition of imprisonment for 
debt, and of what was justly called the old grab-law, under which 
the maxim, “ Vigilantibus non dormientibus subveniunt leges,” 
was translated “* The devil take the hindmost;” and the substitu- 
tion for them of one of the best systems of insolvency and bank- 
ruptey known to jurisprudence. 

Most material also have been the changes in the law of the 
domestic relations, and especially that of husband and wife; by 
the most important of which the wife owns and controls the 
property coming to her by gift, descent,.or as the fruit of her 
own labor, —a gift of power likely to lead to more radical results. 
Add to these, changes in the law of divorce, by which new causes — 
for the dissolution of the marriage bond have been allowed, and 
the facility of separation greatly increased. 

Nor would we omit, in any sketch of our legal progress, the 
changes in the modes of trying causes at nisi prius and in the 
arguments of questions of law in banc; that the manners of coun- 
sel have much less of asperity, that there is much less of personal 
controversy and identification of counsel with the passions and 
prejudices of their clients, than prevailed thirty years ago. 

The rules requiring written or printed briefs and limiting the 
time for the argument of questions of law, and the limitation of 
the time for addressing the jury, have compelled counsel to greater 
directness and condensation of argument. This last change may 
have been wrought somewhat at the expense of the eloquence of 
the bar. But this is’ not matter of serious regret. The court 
room is a place for serious business, and not for rhetoric; and 
any eloquence that does not arise from a direct, logical, earnest, 
condensed presentation of the cause, may well be left for the plat- 
form and the stump. 

We have alluded to these changes in the law of Massachu- 
setts and its practice, not to discuss them (we are indeed of 
opinion, that they have been wise and salutary), but for the pur- 
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pose of indicating what constant vigilance, activity, and fresh 
power were necessary to the discharge of the duties of the Chief 
Justiceship for the period Mr. Shaw held the office. No following 
of the old ruts would answer. New paths had to be opened and 
fitted for travel, new hills of difficulty had to be cut through, new 
chasms bridged, new causeways over bog and morass constructed. 
In the comprehension of principles, new or old, and their adjust- 
ment and reconciliation, he was wise and strong. We do not 
think he took so kindly and readily to new forms of procedure; 
that he ever, for example, felt himself at home under the new 
Practice Act. 

We must try to give a somewhat nearer view of the Chief Jus- 
tice on the bench. He was a good nisi prius judge. His percep-’ 
tions were not remarkably rapid. He was not anxious to anticipate 
counsel, and see how summarily he could twist the neck of a cause. 
He was careful, thorough, systematic. He hada patient ear, — not 
merely the passive consent to listen, but the desire to be instructed 
in the facts and law of the case, no matter how inconsiderable the 
amount involved, or however humble the parties or their counsel. 
He was no respecter of persons ; and a good point, well put by the 
youngest member of the bar, told with the same effect as if by 
the leader. His rulings upon interlocutory questions and the ad- 
mission of evidence were well considered and carefully noted. His 
charges to the jury were simple and clear ; in difficult and compli- 
cated questions of law and fact, remarkably lucid, comprehensive, 
and forcible in matter and impressive in manner. He had a re- 
markable power of stating and illustrating the principles of law 
applicable to the cause so as to reach the minds of the jury. He 
was, in the best sense, impartial, and weighed with an even scale 
the merits of the cause. But he did not understand, that, to be 
impartial, he must have equal respect for truth and falsehood, 
or for a sound proposition and a fallacious one, or that the impor- 
tant points must not be stated with sufficient distinctness and 
force to be fully understood. 

It was a pleasure to try causes before him, if it ever is a plea- 
sure to try causes: for your repose in his integrity, fairness, and 
sense of justice was never ruffled. He held the reins in his own 
hands, quietly, firmly, with no twitching or jerking; but so that 
the strongest men at the bar perfectly understood who presided. 

The Chief Justice eng to the hearing in bane the same 
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patience, the same desire to be instructed. There never was a 
Judge who more thoroughly understood and appreciated the im- 
portance of an able, upright, and learned bar in the administration 
of justice. He was very unwilling to decide any difficult cause 
that had not been thoroughly argued. He seemed to feel himself 
unqualified to decide it. He was reluctant even to depend upon 
briefs or written arguments. He liked far better the thorough 
oral discussion by counsel, with an occasional probing and feeling, 
on his own part, for the roots of the matters in controversy. 

In his anxiety to do right, and his desire for the most thorough 
investigation and consideration of causes, the decision was some- 
times deferred, after all the questions had been thoroughly and 
exhaustively discussed and considered, and when further delay might 
work injustice. Delay in judicial proceedings is not an unmixed 
evil. Some delay between the inception of a cause and the trial is 
good for the parties and the public. Many a bitter controversy 
has been spared, and the peace of many a family and neighbor- 
hood saved, by giving time for the passions of parties to cool and 
to pass in review before the judgment. And, when a cause has 
been tried, there is nothing that is so soothing to the failing party 
as the conviction, that he has been patiently heard, and his cause 
patiently and thoroughly considered. It is difficult to find the 
golden mean; but the delays of the Chief Justice, to those who 
did not understand the motive, looked like procrastination. If it 
was a failing, it leaned to virtue’s side. 

Chief Justice Shaw had the highest sense of natural justice and 
equity. But he had also the profoundest sense of the necessity 
of uniform and stable laws. He saw in the law the rule of conduct 
for the judge as well as the parties; and that it was the prov- 
ince of the good judge, as Lord Bacon says, jus dicere, not jus 
dare. He did not believe that it was any part of his duty to bend 
a positive rule of law to any fancied or even real equity of the 
case. He appreciated the wisdom and safety of positive rules and 
restrictions, like those of the Statute of Frauds and the Statute 
of Limitations; knowing they must sometimes work injustice, 
but were necessary safeguards against far greater wrongs, and, in 
the long run, wholesome and salutary. The subtleties and senti- 
mentalities by which Chancellors have frittered away the Statute 
of Frauds,—or, as Mr. Justice Story would say, rescued cases ‘ 
from its grasp,—did not commend themselves to his judgment. 
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He thought it better to say, This is the rule the law-maker hag 
prescribed. 

He was a man of great firmness. It was not obstinacy, dogged 
conceit, unwillingness to confess error. He was singularly free 
from these. We never knew so great a man who had so little 
pride of opinion. His firmness was sense of duty; nothing could 
shake or disturb that. Such was the veneration for him, that no 
man would have ventured to suggest to him a consideration or 
motive outside of the line of duty. Though this firmness brought 
him into conflict with a strong and sensitive popular opinion on 
several occasions, we think it never impaired the public esteem 
and confidence. Men who knew Chief Justice Shaw found it im- 
possible not to respect him. 

It was the habit, while Chief Justice Shaw was on the bench, for: 
the court, on the last day of the law term or in long terms on 
Monday mornings, to deliver oral judgments in the cases already 
decided. Sometimes the reports of the opinions orally given suf- 
ficed. More frequently they were subsequently written out for the 
reporter. These were field days for the Chief Justice. He was 
never so great, and never felt to be so great, as in some of these 
oral judgments. His mind always seemed to be a little cramped 
by the pen. His oral style was not only more free: it was, to 
our apprehension, more finished and perfect than his written. 
He had less to do with cases. Having made himself master of 
the facts and the precise points in contest, he applied to their 
solution the law, with such ease and clearness, that his law did 
not seem to you a thing acquired, but part of the mind itself. 

Upon reading the judgments afterwards written out for the 
books, you felt a disappointment: a certain glow and finish were 
wanting. You could not help regretting, that the oral judgment 
could not have been preserved fresh and warm as it fell from his 
lips. 

The judicial opinion for which he was most bitterly and severely 
reproached was that in the Sims Case, 7 Cush. 285. There were 
portions of that opinion which did not command our assent. But 
it is not difficult to understand or to respect the position of the 
Chief Justice on the subject. In conviction and feeling, he was 
firmly opposed to slavery and to its extension. His article to the 
North American of 1820, shows the strength of these convic- 
tions. His opinions in Commonwealth vy. Ares, 18 Pick. 193, Com- 
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monwealth v. Taylor, 3 Met. 72, Commonwealth v. Fitzgerald, 7 Law 
Reporter, show clearly, that, for the cause of natural right, he was 
ready to go up to the extremest line of positive law. The slave 
brought here by his master was free. The slave brought here 
by an officer of the navy, whose landing on our coast was involun- 
tary, was free. He would not permit the voluntary return of a 
minor slave. He felt that in the Sims Case the line of positive 
law was reached; that it was defined by authority he was bound 
to respect. His own conviction, the result of maturest considera- 
tion, was, that the law was authorized by the Constitution of the 
United States ; and that Constitution he had solemnly sworn to 
support. On its face was written, “ This Constitution, and the 
laws of the United States made in pursuance thereof, . . . shall be 
the supreme’ law of the land, and the judges in every State shall 
be bound thereby ; any thing in the constitution and laws of any 
State to the contrary notwithstanding.” The Chief Justice was 
so simple, honest, upright, and straightforward, it never occurred 
to him there was any way around, over, under, or through the 
barriers of the Constitution, — that it is the only apology that can 
be made for him. When the passions of the hour have subsided, 
when the clouds of prejudice have been lifted, and reason re-ascends 
the steps of her throne, it will be sufficient. 

But, after all, the reputation of the Chief Justice as a jurist must 
rest upon his reported judicial opinions. These, beginning with 
the latter part of the ninth volume of Pickering, extend to, and 
will include, the sixteenth volume of Gray. They make, perhaps, 
a third part of the matter in these fifty-seven volumes. Through 
these reports, he is known to the profession in this country and 
in Westminster Hall: but only to the profession. Few men read 
the reports but lawyers. The bar constitutes the public of the 
bench. The bar only can fully appreciate the merits, or detect the 
shortcomings, of the judge. There is no escape from its judgment ; 
and nothing but real merit secures its approbation. Pride of place, 
the air of gravity, parade of learning, solemn rhetoric, “ wise saws 
and modern instances,” avail nothing with good lawyers. They 
see at once whether the judge has got the matter in him, — such 
thorough comprehension of the principles of law, that they have 
ceased to be mere learning, and have become part of the mind's 
texture,—the analytic power which separates from the mass of 
immaterial matter the precise point at issue, and the trained judg- 
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The judge is yet more severely tried in the reports. There ig 
time for more careful analysis and thorough weighing of every 
position taken; and, when an opinion blocks the way of strong 
counsel, the dissection is merciless. The Chief Justice stood every 
test at the bar. No lawyer practising before him doubted whether 
there was a strong man on the bench. He will stand equally well 
in the reports. Take him for all in all, his is the first name in the 
judicial annals of Massachusetts. He had not, perhaps, the legal 
genius of Parsons or Jackson, but, it seems to the writer, larger 
grasp and wider scope. 

His judicial opinions are thorough and exhaustive. They seldom 
rest on mere authority, but strike down to the hard-pan, — to the 
principle on which the cases rest. Considered as judgments 
merely, the range of discussion is sometimes too broad. The 
reader has to be cautious and careful to discern between what is 
necessarily involved in the decision, and what comes from his over- 
flowing mind in the way of illustration and argument. 

There was another quality of the mind of the Chief Justice, 
which always impressed us,—its forecast, a sort of prophetic 
forecast. It never said to itself, Settle this point, and “ Sufficient 
unto the day is the evil thereof.” His was ‘“ the wise discourse, 
which looks before and after.” His mind was constantly reaching 
and feeling its way forward. His opinions show this habit of thought, 
and frequently contain intimations and suggestions which you find 
in subsequent cases have ripened into rules. A mind like this, it 
is obvious, would not be content simply to find a point upon which 
a case could be decided or turned off. It insisted upon grasping 
the principles involved, and wheeling the case into line. 

We venture to affirm, that there are, in the reports of this coun- 
try or of Westminster Hall, no more instructive and suggestive 
judicial opinions and arguments than those of Judge Shaw. 
When, in the course of professional investigation, we strike one 
of his leading opinions, there is a feeling of comfort, an assurance, 
that, if we do not find our point decided, we shall at least be re- 
freshed and strengthened and directed for our farther journey. 
We know of no more valuable contributions to the illustration of 
the principles of the common law. 

While the style of the Chief Justice is vigorous, forcible, and 
copious, in illustration, terseness and precision are sometimes 
wanting. Chief Justice Shaw could not have written Vice-Chan- 
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cellor Wigram’s “ Treatise on the Use of Extrinsic Evidence in the 
Interpretation of Wills,” or the opinion of his own court in the case 
of Brattle Square Church v. Grant; in both of which the law 
assumes the beauty and precision of the exact sciences. But though 
there is here and there a little diffuseness, and sometimes repeti- 
tion, the points are clearly and thoroughly put, and vigorously 
enforced. He did not wind his way through the entanglement of 
glade and forest. He cut through a broad path, and let in the air 
and sunlight. It took time; but the way afterward was open and 
clear, and its direction not to be mistaken. 

It is, of course, impracticable to examine, within any reasonable 
limits, even the leading opinions of the Chief Justice. To be 
fairly judged, they must be carefully analyzed and studied. Ex- 
amine almost any volume, and we may get some idea of the extent 
of the field in which he had to labor, of the thoroughness of his 
work, and of the largeness of his powers. We have before us the 
seventh volume of Cushing (1853). The volume contains at least 
three leading and most important causes, in which the opinion of 
the Court was given by the Chief Justice, — Commonwealth v. Alger, 
May v. Breed, and the Sims Case. We shall but refer to them. 

Commonwealth v. Alger was an indictment for constructing and 
maintaining a wharf extending beyond the lines fixed by the stat- 
utes of the Commonwealth for Boston Harbor. The defendant 
(Alger) was, under the colony ordinance, the owner of the fee in 
the flats on which the wharf was built. 

The Acts of the Legislature fixing the lines of the harbor, and 
restraining the owners of the flats from building beyond those 
lines, had made no provision for compensation to the owners, on 
account of such restriction. The case was argued for the defend- 
ant with great ability and force, upon the ground, that the act in 
question was an exercise of the right of eminent domain, and tak- 
ing of private property for public use ; and that, no compensation 
having been provided, the act, as against the defendant, was in- 
valid, as contravening the Bill of Rights of Massachusetts, Art. 10, 
and the provision of the Constitution of the United States, for- 
bidding a State to pass a law impairing the obligation of contracts. 

The case opened two important questions, — the rights of owners 
of land bounding on the sea, to the flats over which the tide ebbs 
and flows ; and, secondly, the power of the Legislature to regulate 
the use and enjoyment of these rights. If the reading of this 
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opinion should leave any doubt as to the profound learning of the 
Chief Justice, his grasp of principles, or his great power of illus- 
trating and applying them, no argument of ours would remove it. 

In May v. Breed, the Chief Justice discusses the question 
whether a discharge, under the English bankrupt law, of a debt 
due to a citizen of Massachusetts, but contracted in England and 
payable there, is a bar to an action on the debt in that State; 
and, holding that the law of the place where the contract is made 
and to be performed gives it its character, measures its obligations, 
and settles when and how it shall be terminated and discharged, 
pronounces the judgment of the Court for the defendant. 

Sims’ Case, as before observedsis an elaborate discussion of the 
constitutionality of the Fugitive Slave Law of 1850. 

Though the Chief Justice presided over a local tribunal, these 
cases indicate how comprehensive was its jurisdiction, and that no 
court where the common law is administered could be called upon 
to discuss and settle questions of greater magnitude and difficulty. 
Is it too much to ask, Is there any court upon which the opinions 
in Commonwealth v. Alger and May vy. Breed would not have re- 
flected new lustre and honor ? 

The manners of the Chief Justice upon the bench were quiet, 
simple, dignified. There was, however, an occasional austerity and 
roughness, which, to those who did not know him, looked like 
acerbity of temper. It was not so. The Chief Justice had a kind 
heart, which would not willingly give pain. We think the remarks 
of his distinguished successor give us the true explanation of this 
occasional roughness of manner: — 


“Tt is a great mistake to suppose,” says Mr. Chief Justice Bigelow, 
“that it had its origin in any unkindness of feeling or acerbity of temper. 
It arose rather from the pre-occupation of his mind with the weight of 
thought, care, and responsibility with which it was burdened, and which 
made him, at times, insensible to his manner of speech. The best evidence 
of this is, that he seemed to be unconscious that his mode of address ever 
gave cause of offence, or inflicted an injury upon the feelings.” (1 Allen 
605-6). 


But it was a fault. The practice of the law has trials and vexa- 
tions enough, without adding any that are unnecessary. The 
utmost courtesy and respect are required from the bar to the bench ; 
and courtesy is a reciprocal virtue. The example, too, of so great 
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a judge is dangerous, and may tempt others to the fault, without 
the great qualities that redeem it. 

If we might, for a moment, and for a closing word, forget the 
critic and speak as the friend, it would be to say, that, great as was 
the judge, the man was greater than the magistrate, — Lemuel Shaw 
than the venerable Chief Justice. A truer man, indeed, did not 
grace his generation. With that little roughness of exterior, he 
was like the nuggets of California, — through and through solid 

ld. 

* But the man bowed to the magistrate. With the largest sense 
of equity, he was the servant of the law he was set to administer, 
and obeyed its mandate. With the most generous love of freedom 
and hatred of oppression, he stood unflinchingly by the Constitu- 
tion he had sworn to support. With the soundest judgment, with. 
masterly powers of reasoning, and, in discussion, with a subtlety 
of logic seldom equalled, he had literally no pride of opinion, 
but retained to the last the docility of childhood, — the ever open 
and receptive and waiting spirit, into which wisdom loves to come 
and take up its abode. With a stern sense of justice, he had the 
tenderness of a woman; and while the magistrate pronounced the 
dread sentence of the law, the man was convulsed with grief and 
sympathy. 

With a firm trust in God, with a constant sense of his presence, 
looking to him for guidance and support, nothing could move him 
from the path of duty. He stood in his place, and the billows 
broke at his feet. 


As man and as judge, he stood the severest test, the closest 
scrutiny. The nearer you got to him, the more thoroughly you 
knew him,— the greater, wisér, better man and magistrate he ap- 
peared to you. Great on the bench and in the books, it was in the 
consultation room that you first understood and felt the variety 
and affluence and extent of his resources. 
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Tuis is verily the gossip of the bar. Lawyers pass their lives 
in discussing the affairs of others: here their own are minuted. 
The legal profession entails upon its members an intimate knowl- 
edge of the virtues, the vices, the foibles, the weaknesses, the 
habits, at home and abroad, of the rest of the world. They are 
even called on to become familiar with the little peculiarities and 
eccentricities of laymen, who come to them for advice, and in- 
trust to them their family secrets, — who, unlocking their closets, 
invite an inspection of the skeletons within. Now, the profession, 
of course, has no skeletons; for it is forced to see so many belong- 
ing to others, that it finds better things to lock up, whether in its 
closets at home, or safes at the office: but it has its history, little 
as well as great, with a strong and a weak side; and little, odd 
nooks and corners and by-ways, alleys and back doors, as well 
as the great, broad stone front of solid grandeur and respectability, 
which it presents to an admiring public. Mr. Jeaffreson has 
chosen to make these smaller matters the subject of his book. 
The title-page tells us he is a “ barrister-at-law:” whether he has 
attempted greater themes, and so Apollo, pinching his ear, has 
admonished him, and sent him to this humbler page, we know 
not. Enough to say, he has treated this subject quite cleverly, 
and has managed to fill two volumes, of nearly four hundred pages 
each, with entertaining and amusing talk about English lawyers. 
They are presented in almost every conceivable circumstance, from 
the cradle to the grave. ‘ Lawyers in Arms” is the title of one 
of his chapters; and such is the comprehensiveness of the work, 
that one is rather surprised to find, that it is the arms of Mars, and 
not those of Lucina, that are referred to. Lawyers in the bar and on 
the bench, on foot and in the saddle, at home and abroad, at their 
tables, in their chambers, in the House of Commons; lawyers in 
love, lawyers on the stage, married lawyers, henpecked lawyers ; 
lawyers pleading, singing, fighting, jesting, dying. We are even 


* By Joun Corpy Jearrreson, Barrister-at-Law. In two volumes. London: 
Hurst & Blackett. 1867. 
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told what they wore, what they ate and drank, when they rose, 
and when they went to bed. A curious entertainment this. The 
muse is not great and high and inspiring. There are no battles, 
and statesmaunship, and things of nations ; less of the heroic, perhaps 
because the sight is from a valet-de-chambre’s standpoint. Those 
erect and dignified old gentlemen, whom we see in the old prints, 
with the fine black eyes and full-bottomed wigs, have remaved 
these tedious coverings with their flowing robes, or perhaps their 
collars of ss. My Lord High Chancellor Eldon becomes “ hand- 
some Jack Scott,’ and elopes with pretty Miss Bessie Surtees, of 
Newcastle. Lord Thurlow is no longer the savage old peer, with 
overhanging white eyebrows, giving from the woolsack that justly 
celebrated democratic reproof to the Duke of Grafton, which 
American schoolboys delight to declaim; but “lazy, keen-eyed, 
loquacious Ned Thurlow,” perplexed where to find a horse on 
which to ride his first circuit, taking the animal on trial, riding 
him the circuit, and returning him on its completion, “ because 
the animal, notwithstanding some good points, did not altogether 
suit him.” 

So Mr. Jeaffreson leads the reader through the book. The chap- 
ters are aptly designated; and, if one topic tires, the reader can 
skip to another, or, taking up the book at any point, cannot fail 
to find much that is clever, curious, and amusing. For let us be 
as studious as we may of the dignity of history, and let our rever- 
ence for the fountain-heads and sages of the law be however so 
deep, there is for all this a lurking — nay, rather an eager — curi- 
osity to know what clothes these fine historic personages wore, 
what wine they liked best, how their wives ‘treated ‘them, and how 
many dollars or pounds they left behind to their descendants. Is 
gossip any the less amusing because it is of the great? Rather 
the contrary; and the appetite increases in proportion as its subject 
is higher in the world. Let others give the philosophical reason 
for this. Suffice it for the present that the fact exists; and that 
those students who have pored with diligence over the learned 
judgments of Mansfield and Ellenborough, and read with admira- 
tion the eloquence of Erskine, will be none the less likely to be 
amused by a narrative of the dress, the manners, the foibles, or the 
wit of these great lawyers. 

Anecdotes of the bench and bar have been published in consid- 
erable numbers before this. Lord Campbell’s works on the Lord 
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Chancellors and Chief Justices abound with them. The author 
of “ Law and Lawyers,” Mr. Polson, has given many; and they are 
to be found strewn here and there through the memoirs of the 
distinguished men and histories of the periods: but it is thought 
that there has been nowhere so full, so well assorted, and so read- 
able a collection as that of Mr. Jeaffreson. As a matter of course, 
there is much to be found here that is by no means new, and not a 
little that is familiar, and almost hackneyed. Still this is neces- 
sary, from the nature of the book ; for, in a work that pretends to 
completeness, the omission of these familiar histories would de- 
tract from its value, and constitute a serious defect. For one who 
desires an agreeably written compendium of the familiar life and 
manners of English lawyers of the past, there is no more readable 
book than the one “ at bar.” 

While this “ Book about Lawyers” contains some topics of a 
local nature which the English profession would feel more essen- 
tially its own, there are many matters which are calculated to give 
it a peculiar interest to the American lawyer. The separation for 
two centuries of our courts from those of the mother country, one 
of which has been that of divorce, together with the dissimilar 
natures of institutions and society, has produced in the courts 
and professions essential difference of practice and etiquette. Our 
early colonial courts were modelled on the English ; our early 
lawyers were bred in the English inns. The English courts were 
their models in practice. Where, then, is the change? Not, as 
one might think, entirely in the new, but in the mother coun- 
try. Mr. James Russell Lowell, in the preface to his “ Biglow 
Papers,” has conclusively shown, that a very large number of 
words and phrases, which are commonly regarded as provincial 
Yankeeisms, are in fact of ancient English origin, from which the 
modern English speech has varied, and which are preserved in 
this country in their true vernacular form. Indeed, any one 
in the habit of reading the older English poets, and especially 
Spenser, will readily observe how often he happens upon phrases 
which he has hitherto thought the native fruit of ‘down East.” 
So the student of the ancient customs of the English profession 
will find in them quite as many resemblances to American, as to 
modern English, practice and etiquette. To give some of these. 
It is the leading principle of English professional etiquette, that 
the client must consult the barrister only through the medium of 
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an attorney; but in the days of Sir Matthew Hale, and even long 
afterwards, this was far from being the case. At this time 
clients were in the habit of addressing their counsel person- 
ally, and taking their advice; and, in the seventeenth century, 
almost always insisted on having personal interviews: and 
though their attorneys or solicitors usually conducted them to 
the counsel’s chambers, and were present during the conference, 
no member of the inferior branch of the profession deemed him- 
self affronted or ill used if a client chose to confer with his 
advocate without the presence of a third person. Long, too, in the 
eighteenth century, barristers were in the habit of acting without 
the co-operation of attorneys, in cases where no process required 
the employment of the latter. “They were accustomed,” says 
Mr. Jeaffreson, “ to receive their lay clients in the coffee-houses fast 
by Westminster Hall and the Inns of Court; just as the eighteenth 
century physician used to sit at an appointed hour of each day in 
his public coffee-room, and write prescriptions for such patients as 
came to consult him, while he drank his wine.” The reader will 
recollect, that, in one of the series of Hogarth’s pictures of “ Mar- 
riage & la Mode,” the young barrister, afterwards the lover and 
seducer of the wife, sits by and superintends the execution of the 
marriage-settlement: an office which professional etiquette would 
debar an English barrister from performing at the present time. 
So, too, as to interviews with the witnesses, whose testimony the 
English lawyer of the present day knows only from his brief. Roger 
North says he has heard Sergeant Maynard say, that “ no attorney 
made breviate of more than the pleadings, but that the counsel 
themselves perused and noted the evidences, — if deeds, by perusing 
them in his chamber; if witnesses, by examining them there also 
before the trial: and so,” North very sensibly remarks, “ were 
never deceived in the expected evidence, as now the contrary hap- 
pens; the evidence seldom or never comes up to the brief, and 
counsel are forced to ask which is the best witness. But the 
abatement of such industry and exactness, with a laziness also, 
or rather superciliousness, whereby the practice of law forms is 
slighted by counsel, the business, of course, falls into the handes 
of attornies.” 

Fees and retainers, also, which it is now unprofessional in Eng- 
land to receive directly from the client, were, in Sir Matthew Hale’s 
time, paid to the- barrister from the client’s own hand. Indeed, 
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the modern English fashion, strictly subdividing legal labor and 
controlling the relation of lawyers and clients, did not come into 
vogue until the latter part of the eighteenth century. Lord Har- 
wick studied in an attorney’s office, and Lord Thurlow in a solici- 
tor’s. The ancient English bar, in this respect, resembled more 
closely the Amerivan than that of modern England. 

Wigs, the distinctive adornment of both judges and bar of 
modern times, are but an innovation, and were imported from France 
at the restoration of Charles II.; and, though society in general 
afterwards dropped them, the profession, with its love for prece- 
dent, has retained this French fashion to the present day. Our 
green bags are a relic of ancient times. They are now never carried 
by English lawyers; but on the stage of the theatres, in the seven- 
teenth century, they were always borne by them. In Wycherly’s 
* Plain Dealer,’ Widow Blackacre upbraids the barrister, who 
declines to argue for her, with “ Gadsboddikins! you puny up- 
start in the law, to use me so; you green-bag carrier, you murderer 
of unfortunate causes, the clerk’s ink is scarce off your fingers.” 
It appears too, that, in Queen Anne’s time, these green bags 
were carried by attorneys and solicitors as well; for Ned Ward, in 
“The London Spy,” observes of a dishonest attorney, that “ his 
learning is commonly as little as his honesty, and his conscience 
much larger than his green bag.”” Whether, in any or all these 
innovations on the ancient .practice, any improvement has been 
made, may be a matter of divided opinion ; but, in respect to another 
change, there can be but one. “In the seventeenth century,” says 
Mr. Jeaffreson, “an aged judge, worn out by toil and length of 
days, was deemed a notable instance of royal generosity if he 
obtained a small allowance on relinquishing his place in court.” 
Now the English people pay liberal pensions to those faithful ser- 
vants who have served them long and well. We still retain the 
ungenerous fashion of the seventeenth century. 

The great rewards given to successful members of the profession 
in England, render the lives of their distinguished lawyers the 
history of the country. Mr. Jeaffreson says the life of a lawyer 
comprises three distinct periods: first, the useful but inglorious 
labors of an overworked barrister; second, a term in which the 
more lucrative achievements of a popular leader are diversified 
by the triumphs of parliamentary warfare; third, the honors and 
emoluments of the woolsack or the bench. Including those peer- 
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ages which have been won by persons whose families were first 
made noteworthy by great lawyers, as well as those won by 
actual lawyers, there were in the English House of Lords, at the 
time of the elevation of Lord Campbell to the peerage, three duke- 
doms, seven marquisates, thirty-two earldoms, one viscounty, and 
thirty-five baronies, held by “ peers who, or whose ancestors, have 
filled the judicial seat in England;” and the number is constantly 
increased by the ennoblement of successful men, the last of whom 
is Sir Hugh Cairns. In the reply of Lord Thurlow to the Duke 
of Grafton, already alluded to, he says, “The noble duke cannot 
look Defore him, behind him, or on either side of him, without see- 
ing some noble peer who owes his seat in this house to successful 
exertions in the profession to which I belong.” It would be foreign 
to the purpose of this book about lawyers, to give any thing like a 
detailed history of these men; but a curious and entertaining story 
is told of the Great Seal of England, and the vicissitudes to which 
it has been subjected. The seals, of which one may see the coun- 
terparts in any book of ancient English customs, are certainly not 
flattering portraits. Edward the Confessor, who is supposed to 
have set the fashion, appears to have been taken seated on a low 
stool, so that his legs, for the length of which he was noted, 
have scarcely that grace which might be desirable; and his 
knees are brought in painful proximity to his chin, making him 
resemble a trussed fowl rather than the “ Lord’s anointed.” The 
conservative spirit of later kings probably induced them to copy 
their predecessors down to the middle of the eighteenth century, 
with some few exceptions, — such as the Conqueror, who appears 
mounted ; and Queen Bess, whose expanse of stiff petticoat mod- 
estly leaves the position of her knees to the imagination. 

The Chancellors were required to guard the royal seal with the 
utmost care, preserved in its crimson purse of state ; but, in spite 
of all their diligence, the seals appear to have been subjected to 
a number of curious mischances. When James the Second was 
fleeing from Whitehall, in 1688, he crossed the Thames by night, 
in a boat rowed by a single sculler, and, when in the middle of the 
river, drew forth the seal and dropped it overboard ; but, wonder- 
ful to say, it was, not long after, brought to shore in the net of a 
fisherman, who restored it to its proper keepers. When Thurlow 
was Chancellor, the seal was stolen from his dwelling-house, by a 
burglar who had forced his way in, and was never recovered. A 
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similar attempt was made to steal the Clavis Regni from Lord 
Chancellor Nottingham: but it happened that the faithful man 
was sleeping with the precious trust hidden under his pillow; so 
that the thief, one Thomas Saddler, failed to find it, and only 
carried away the mace, for which offence he was afterwards tried 
and hanged. Lord Eldon’s country house once caught fire, 
and, upon the first alarm, the Chancellor, running out of doors 
with the seal, which he too kept in his bed-chamber, buried it in 
the flower bed. The conflagration increased, and even Lady 
Eldon’s maid-servants helped to supply the water. “It was,” 
wrote Lord Eldon, “ really a pretty sight; for all the maids turned 
out of their beds, and they formed a line from the water to the 
fire-engine, handing the buckets: they looked very pretty, all in 
their shifts.” Perhaps this sight turned the old gentleman’s head ; 
for, when the fire was out and the sun rose, he had forgotten where 
he had buried the seal, and had to form his whole household into 
a digging party, who searched some time before they discovered 
the buried treasure. In ancient days, the discarded seals were 
always broken to pieces, and, until recent times, with great com- 
pleteness. When Charles the First’s seal was surrendered to Fair- 
fax, in 1646, it was, by order of Parliament, brought to the bar of 
the House of Peers, and there broken to pieces by a smith, amidst 
loud acclamations. In turn, on the Restoration, in 1660, the Com- 
monwealth’s seal met a like fate. For several generations, the 
custom of breaking discarded seals has been disused; but the 
ceremony of damasking, as it is termed, is still observed. The sov- 
ereign, when he desires formally to set aside an old seal, taps it 
gently with a hammer, at the same time ordering his loyal sub- 
jects to regard it as smashed and ground to powder. The chan- 
cellor in office at the time regards the seal so “ damasked ”’ as his 
special perquisite ; and a curious controversy on this subject arose 
between Lord Lyndhurst and Lord Brougham, with regard to their 
respective claims to George IV.’s great seal. On William IV.’s 
accession, when an Order in Council for a new seal was made, 
Lord Lyndhurst was Chancellor; but before this was complete, 
and while George IV.’s seal was in use, Henry Brougham became 
keeper of the king’s conscience. When at last the old seal was 
* damasked,” the question arose to whom it fell as a perquisite of 
office. Lord Lyndhurst claimed, that, as the order was made 
during his tenure of office, the seal was actually discarded during 
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his chancellorship, and therefore it fell to him. On the other 
hand, Lord Brougham argued, that the order for a new seal was 
but a step prudently taken in anticipation of the act by which 
George IV.’s seal was destroyed; that whilst the order was 
being executed by the engraver, the seal of George IV. was in 
fact as well as theory the seal of William IV.; that he (Lord 
Brougham) had held this seal, and had done business with it, no 
one venturing to hint that its virtue was impaired, or in any 
way affected, by the Order in Council; that the seal was not de- 
stroyed until William IV. damasked it, at which time he was the 
holder. This dispute was warmly carried on, until William IV., 
acting as arbitrator by the consent of the parties, terminated the 
contest by a decision, which, like most decisions arrived at by 
arbitration, was directly in defiance of principle and precedent, 
but probably the only one which would have suited both con- 
testants. The seal is made in two parts,— the obverse and re- 
verse, — being, indeed, separate and distinct seals. The king, 
therefore, causing each part, at his own expense, to be set in a 
rich silver salver, gave judgment for both parties, who doubtless 
both “acknowledged satisfaction.” 

The gentlemen of the bar who donned the blue in the late 
rebellion, will find many a precedent for their conduct in Mr. 
Jeaffreson’s book. ‘“ As to the sarcasms on lawyers for not fight- 
ing,” said Bulstrode Whitelock (afterwards Lord Keeper) in the 
House of Commons, “I deem that the gown does neither abate 
a man’s courage or his wisdom, nor render him less capable of 
using a sword when the laws are silent. Witness the great ser- 
vices performed by Lieutenant-General Jones and Commissary 
Ireton, and many other lawyers, who, putting off their gowns when 
the Parliament required it, have served stoutly and successfully 
as soldiers, and have undergone almost as much and as great hard- 
ships and dangers as the honorable gentlemen who so much under- 
valued them.” This same Bulstrode Whitelock was captain in 
Hampden’s regiment of horse. On the side of the king fought 
Herbert, afterwards Lord Keeper to Charles II. in exile, and Hyde, 
afterwards Lord Clarendon, About the same time, Lord Keeper 
Littleton also drilled a corps of volunteers. John Somers, attor- 
ney-at-law, father of Lord Chancellor Somers, raised a troop of 
horse, at the head of which he rode as captain in Cromwell’s 
army. During the civil war, a royalist rector, in the parish church 
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near which his troop was quartered, preached violent sermons on 
Divine Right and Non-Resistance, and called down Heaven’s ven- 
geance upon the rebels. Somers sent the rector a polite message, 
requesting him to preach more moderately ; but this only served 
to increase his wrath. One Sunday, therefore, when the enemy 
was in full action, the captain took aim and sent a bullet through 
the sounding-board over the parson’s head, and subsequently ex- 
plained, that each repetition of denunciation would produce a 
similar interruption; and, further, that on each successive occasion, 
for pistol practice, the ball would strike a little lower. This 
* military despotism” soon put a stop to political sermons. 

Chief Justice Hale, in his hot youth, burned with military ardor, 
and sought to fight under the Prince of Orange in the Low Coun- 
tries. Though he was persuaded not to go, he sang to his expos- 
tulating brothers of the law, — 


“Tell not us of issue male, 

Of simple fee, and special tale, 

Of feoffments, judgments, bills of sale, 
And leases ! 


Can you discourse of hand-grenadoes, 
Of sally ports and ambuscadoes, 
Of counterscarps and palisadoes 
And trenches ?” 


In the next century, Erskine commanded a volunteer company 
of lawyers of Temple Bar, christened by Sheridan with the 
sobriquet of “The Devil’s Own.” The rival corps was composed 
of Lincoln’s Inn men, and nicknamed by the populace “ The 
Devil’s Invincibles.”” Although Erskine had been a lieutenant in 
the army, and used to eat his obligatory law dinners in his scarlet 
regimentals, he seems to have forgotten the Casey of the period ; 
for Lord Campbell says, ‘I did once, and only once, see him put- 
ting his men through their manceuvres, on a summer’s evening in 
the Temple Gardens; and I well recollect, that he gave the word 
of command from a paper which he held before him, and in which 
I conjectured that his ‘instructions’ were written out, as in a 
brief.’ Eldon and Ellenborough were in the rival corps, —“ The 
Devil’s Invincibles,” — but both, unhappily, in the awkward squad. 
Lord Eldon used to say, “I think Ellenborough was more awkward 
than I was; but others thought it was difficult to determine which 
of us was the worst.” This corps had attorneys in its ranks, and 
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it was said of it, that, when Lieutenant-Colonel Cox, the Master in 
Chancery, who commanded it, gave the word “ Charge,” two-thirds 
of its rank and file took out their note-books and wrote down 
6s. 8d. As a counterpart of this story should be told one, which 
Mr. Jeaffreson has not inserted, of the volunteer company of 
lawyers, which was raised a few years since, during the apprehen- 
sion of the French invasion. It is said, that, when the drill-master 
gave the order “ About-face,” not a man of these logical patriots 
stirred, but that they all stood still, and cried, “ Why?” Cer- 
tainly, these learned gentlemen cannot be said to have felt with 
the six hundred, — 
“ Theirs not to make reply, 
Theirs not to reason why, 
Theirs but to do and die.” 

Naturally no English book of the present day, giving any account 
of social life, would be complete without some reference to that 
noble animal, the horse. So the author has introduced some five 
chapters about lawyers on horseback. He dwells with fond regret 
on the early days, when the law was forced to have more depend- 
ence on the saddle, and less on the express train ; and notices, with 
evident admiration, the hunting lawyers of the present day, and 
one ‘in particular, whose name he does not give, and whom our 
acquaintance with the English bar gives us no means of knowing, 
whose “ pale, handsome face, many readers have doubtless seen 
through the open window of the railroad carriage, as, clothed in 
pink, he has been carried past them to the happy hunting grounds.” 
He extols, too, with vivid admiration and fine writing, how “ crim- 
son-gold, burnished steel, and floating ancient; gladdened the eye,” 
and of the “blare of trumpets, rattle of armor, tramp of iron, 
neighing of horses, and joyous hum of riders,” in the circuit under 
the Plantagenets. Without any hope for a revival of the floating 
ancient or blare of trumpets, the wish may well be expressed, 
that our profession in America were obliged to have more famili- 
arity with horses than essays on warranty suffice to give. It is a 
notorious fact, that the health of a large number of our leading 
advocates is broken down by overwork, and by a neglect of out- 
of-door exercise, of which that in the saddle is the best; while, 
in England, the large number of their most distinguished lawyers, 
who have without doubt done an equal amount of work, and have 


far exceeded their threescore years and ten, is a striking proof, that 
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the English habits in this regard are far better than our own. If, 

then, it is not permitted to the hard-worked advocate among us to 
be clothed in pink and ride after hounds, at least a good horse, a 
good road, and a bracing air, are always open to him. 

In the seventeenth century, it would seem that some knowledge 
of horsemanship was necessary to all lawyers. Samuel Pepys 
enters in his diary, on Oct. 23, 1660: “I met the Lord Chancellor 
and all the judges riding on horseback, and going to Westminster 
Hall, it being the first day of the term.” He also records how 
Sergeant Glynne, an eminent lawyer, came to grief at the corona- 
tion of Charles II., “ whose horse fell upon him yesterday, and is 
like to kill him.”’ Later than this, the barristers rode their circuits 
in the saddle, while the judges were carried in their private car- 
riages. Lord Kenyon, when a young man, appeared on a small 
Welsh pony from his native hills. Erskine, too, rode a pony; and 
Thurlow’s ingenious method of hiring a horse without paying for 
him, has already been related. In those days, there was peril not only 
from highwaymen, but from flood and field. An amusing story is 
told of Eldon, travelling the Northern Circuit, which is thoroughly 
Scotch in its literal humor. The lawyer was about to cross some 
dangerous sands, contrary to the advice of his landlord. “ Danger, 
danger,” he exclaimed, impatiently ; “have you ever Jost anybody 
there?” —*“ Nae, sir,” answered mine host, slowly, ‘ naebody has 
been Jost on the sands: the puir bodies have a’ been found at low 
water.” In spite of such dangers, all historians of lawyers in 
England of former days are wont to extol the pleasures of the 
circuit, with its feasting and balls and circuit mess, — when Scott 
was Attorney-General of the Circuit Grand Court, and used to 
prosecute offenders “ against the peace of our lord, the junior;” 
when Campbell opened the court, with a fire-shovel in his hand as 
an emblem of office; and when an eminent lawyer was duly in- 
dicted and fined a dozen of wine, for the heinous crime of being 
“the best special pleader” in England. Pepper Arden (after- 
wards Lord Alvanley) was indicted for having said that “no man 
would be such a fool as to go to a lawyer for advice, who knew 
how to get on without it.” The archives of the court record : — 


“Tn this he was considered as doubly culpable: in the first place, as hav- 
ing offended against the laws of Almighty God, by his profane cursing, 
for which, however, he made a very sufficient atonement by paying a bottle 
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of claret; and, secondly, as having made use of an expression, which, if it 
should become a prevailing opinion, might have the most alarming conse- 
quences to the profession, and was therefore deservedly considered in a far 
more hideous light. For the last offence he was fined three bottles. Pd.” 


While the barristers were thus in the saddle on the circuit, they 
had doubtless left their wives in those dusty, dirty inns of courts 
which are now never graced by women’s presence; unless, indeed, 
when a visit is made by a pretty girl, such as Thackeray records, 
with — 

“ A smile on her face, and a rose in her hair, 

And she sate there and bloomed in my cane-bottomed chair.” 
But, in those days, young couples began housekeeping in chambers 
where they had six rooms at their disposal, including “ a trim, com- 
pact little kitchen.” —“ Frequently,” says Mr. Jeaffreson, “ the law- 
yer over his papers was disturbed by the uproar of his heir in the 
adjoining room.” The admirer of Dickens will recall Tommy 
Traddles, with his “dearest girl in the world,” and her five sisters 
and “ the beauty,” playing in his chambers. We take down our 
volume of Copperfield, and find that Mr. Traddles remarks, “ Even 
Sophy’s being here is unprofessional,” —a saying which may pos- 
sibly be valuable to the student of legal manners some centuries 
hence. 

Of another sort was Sarah, Duchess of Marlborough, who came 
to take advice of Mansfield when a young man. The lawyer was 
supping out, and his clerk told him, “1 could not make out who 
she was, for she would not tell her name; but she swore so dread- 
fully, that I am sure she must be a lady of quality.” 

The subject of fees cannot but be an agreeable one to any lover 
of his profession, however disinterested. The author needs no 
excuse for all he can say upon it. Going back as far as the reign 
of Richard IL., it is found, that lawyers were so unprofessional as 
to go to their clients’ houses and give them advice. William de 
Beauchamp, claiming the earldom of Pembroke, “ invited,’ says 
Dugdale, “ his learned counsel to his house in Paternoster Row ; 
amongst whom were Robert Charlton (then a judge), William 
Pinchbek, William Branchesly, and John Catesby (all learned 
lawyers); and, after dinner, coming out of his chapel in an angry 
mood, threw to each of them a piece of gold, and said, ‘Sirs, I 
desire you forthwith to tell me whether I have any right or title to 
Hastings’ lordship and lands.’ Whereupon Pinchbek stood up 
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(the rest being silent, fearing that he suspected them) and said, 
‘No man here nor in England dare say that you have any right in 
them, except Hastings do quit his claim therein; and should he 
do it, being now under age, it would be of no validitie.’” The 
scene is full of character: the counsel waiting; the Norman 
baron coming out after dinner, and flinging them each their fee, as 
to a dog; the haughtiness of his language, —‘“ 1 desire you forth- 
with to tell me;” and, spite of all this, the manly independence 
of the lawyer’s opinion. At this time, and for many reigns later, it 
was customary for clients to provide food and drink for their coun- 
sel. Mr. Foss gives the following list of items, taken from a bill 
of costs made in the reign of Edward IV. : — 


For a breakfast at Westminster, spent on our counsel . . 
To another time for boat hire in and out, and a breakfast for an days 


In like manner, the accountant of St. Margaret’s, Westminster, 
entered in the parish books, “ Also, paid to Roger Fylpott, learned 
in the law, for his counsel given, 3s. 8d., with 4d. for his dinner.” 
Here are some items in an old record of disbursements made by 
the corporation of Lyme Regis : — 


Paid for wine carried with us to Mr. Poulett . 
Wine and sugar given to Mr. Poulett . . 
Horse hire, and for the sergeant to ride to Mr. Walrond, of: “Bovey, and for 

a loaf of sugar, and for conserves given there to Mr. Poppel . . . . 
Wine and sugar given to Judge Anderson 
A bottle and sugar given to Mr. Gibbs 

The value of money in the sixteenth century is so different from 
the present, that it is difficult to make comparison of the fees of 
that period with the present. Sir Thomas More, in the reign of 
Henry VIIL., “ gained, without grief, not so little as £400 by the 
year.” Lord Campbell regards this as “an income which, con- 
sidering the relative profits of the bar, and the value of money, 
probably indicated as high a station as £10,000 a year at the 
present day. This is but relative, however, and compares but 
poorly with Francis Bacon’s income, which, when he was Attorney- 
General, not very many years after, amounted to £6,000, and was 
a royal income for those times. Cope made a still larger income 
during his tenure of the same office, the fees and official practice - 
amounting to no less a sum than £7,000 a year.* These were very 


*“ The salary of Attorney-General,” says Lord Campbell, in a note to the “ Chief 
Justices,” “ was £81. 6s. 8d.; but his official emoluments amounted to £7,000 a year. 
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extraordinary incomes ; for, in the reign of Charles II., Somers was 
thought a fortunate and rising man, and made £700. Pepys, as 
usual, gives some valuable information. Being about to go before 
the House of Commons to argue an Admiralty cause, he records, 
“To comfort myself, did go to the ‘ Dog’ and drink half a pint of 
mulled sack, and in the hall did drink a dram of brandy at Mrs. 
Hewlett’s ; and with the warmth of this did find myself in better 
order as to courage, truly.” He acquitted himself so well with this 
Dutch courage, that “a gentleman said I could not get less than 
£1,000 a year, if I would put on a gown and plead at the Chancery 
bar.” These incomes, though good, were not the highest; for there 
is preserved a fee-book of Sir Francis Winnington, showing that, in 
1673, he received £3,371; in 1674, £3,560; and in 1675, when he 
was Solicitor-General, £4,066. Roger North records of his brother 
Francis (afterwards Lord Keeper Guildford), that his income, when 
Attorney-General, was £7,000. Doubtless these enormous incomes 
were not gained by the chief law officers of the Stuarts, without the 
doing of much dirty work. The lawyers of this period were wont 
to keep the money paid them in their skull-caps ; and Roger North 
says of his brother, “ His skull-caps, which he wore when he had 


leisure to observe his constitution, as I touched before, were now 


His private practice, too, must have been very profitable.” It is extremely difficult 
to say to what sum of our present money this is equivalent. Coke was Attorney-Gen- 
eral from 1594 to 1606. The importation of American gold began to affect the value 
of silver in England in 1570, according to Adam Smith, and ceased in 1640. During 
this time, this value sank in the relation of one to four. The value of silver remained 
about the same until the present century, when a further decrease of fifty per cent 
up to the present day may be predicated of it. Coke’s term of office occurring just 
in the middle of the period before mentioned, it may be fair to take the average, and 
to consider it as worth double what it would have been worth in 1640, or £14,000; 
add an increase of fifty per cent, and it becomes £21,000 as the actual equivalent in 
money. But its comparative equivalent is far larger. Macaulay, writing of the period 
of James the Second, nearly a century later, gives the income of the richest peer in 
England, the Duke of Ormond, as £22,000, and the average income of a peer as 
£3,000. “A thousand a year,” he says, “ was thought a large revenue for a barrister. 
Two thousand a year was hardly to be made in the King’s Bench, except by the crown 
lawyers. It is evident, therefore, that an official man would have been well paid if 
he had received a fourth or fifth part of. what would now be an adequate stipend” 
(History of England, vol. i. ch. iii.). Further on (vol. iv.) he rates £80,000 so late 
as the time of William III. at “ more than £300,000 in our time when compared with 
the value of estates.” To double Coke’s income, even with the fifty per cent 
already added, cannot therefore be excessive, in order to arrive at its relative value. 
This makes it £42,000, or $210,000 in gold, — equivalent to $294,000 in our currency 
of to-day. This was, it will be remembered, exclusive of his private practice, and 
yet is to be regarded as an extremely moderate estimate. 
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destined to lie in a drawer to receive the money that came in by 
fees. One had the gold, another the crowns and half-crowns, and 
another the smaller money.”’ It appears too from “ Hudibras,” that 
this money was sometimes kept for show on the table, as calfskin 
and paper may be to-day in Court Street: — 
“To this brave man the knight repairs 

For counsel in his law affairs, 

And found him mounted in a pew, 

With books and money plac’d for show, 

Like nest-eggs, to make clients lay, 

And for his false opinion pay.” 

Pemberton’s fee for defending the *“* Seven Bishops” shows that 
legitimate business at this time gave but slight rewards. His 
retaining fee was five guineas: he received twenty guineas with 
his brief, and three for a consultation. 

In the eighteenth century, Charles Yorke’s (afterwards Lord 
Hardwicke) receipts afford an excellent example of the progress 
of a rising lawyer. They were, for the first year’s practice, £121 ; 
second, £201; third and fourth, between £300 and £400 per an- 
num; fifth, £700; sixth, £800; seventh, £1,000; ninth, £1,600; 
tenth, £2,500. This gradually increased, until, during the last 
year of his tenure of the office of Attorney-General, he received 
£7,322. Lord Eldon used to say about himself, that he agreed 
with his wife, on beginning practice, that what he got the first 
eleven months should be his, and what in the twelfth hers; and 
that for the first eleven months he made not one shilling, and in 
the twelfth half-a-guinea. Out of this “eighteenpence went for 
charity, and Bessy got nine shillings.” Whether this was so, or 
merely told to make a good story, it appears from his fee-book, 
that in 1786, ten years after he began practice, he made £6,833. 7s., 
and that in 1796 his receipts were £12,140. 15s. 8d. 

It seems, from the extract from Dugdale already given, that one 
of William de Beauchamp’s learned counsel was a judge. From 
this and other sources it appears that judges were not precluded 
in ancient times from giving opinions to, and taking money from, 
private clients ; though they were forbidden to take gold or silver 
from any person having “ plea or process hanging before them.” 
Indeed, down to the time of James I., and somewhat later, the 
salaries paid to judges were merely retaining fees, and their chief 
remuneration consisted of a large number of smaller fees. They 
were forbidden to accept presents from actual suitors; but no 
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suitor could obtain a hearing from any one of them, until he had 
paid into court certain fees,—of which the fattest was a sum of 
money for the judge’s personal use. 

That the salaries of the judges in the time of Elizabeth were 
small, in comparison with the sums which they received in presents 
and fees, may be seen from the Table of Judges’ Allowance, of 
which the following is an extract : — 


The Lord Cheefe Justice of England. 


Fee, Reward, and Robes 
Wyne, 2 tunnes at £5 
Allowance for being justice of assize 


It is unnecessary to say, that this system of presents, counte- 
nanced and practised even by Queen Elizabeth, gave occasion to 
great corruption. In it is concerned the whole question of the 
bribery of Lord Bacon, on which it would be useless here to enter. ~ 
The very handsome salaries, as well as retiring pensions, paid to 
judicial officers in England, has long since put a stop to this sys- 
tem, and set us an example which we should do well to copy.* 

In a review of the ancient chronicles of England, it is apparent 
that the law university was a much more conspicuous feature of 
London than it has been in more modern generations, and that 
its members exercised a much greater influence than at present, — 
circumstances which render its history not only more interest- 
ing, but important. “To appreciate,’ says Mr. Jeaffreson, “ the 
great influence of the law university in the fifteenth and sixteenth 
centuries, it must be borne in mind, that the gownsmen ( judges, 
sergeants, ancients, readers, apprentices, and students being com- 
prised by this term) maintained to the townsmen almost as 
large a proportion as the gownsmen of Oxford or Cambridge 
maintain at the present time to the townsmen of those learned 
places.” All that the “season” is to modern London, the “ term” 


* Lord Chancellor of England 
Lord Chief Justice of King’s Bench . . . . 
Lord Chief Justice of Common Pleas. . . . 
Master of the Rolls . . 
Lords Justices (each) 
Vice-Chancellor of England 
Chief Baron of the Exchequer 
Each Puisne Judge or Baron 


An. Pension om 
£10,000 . . . . £5,000 
8,000 . . . . 8,750 
7,000 . . . . 8,750 
6,000 . . . . 8,750 
6,000 . . . . 8,750 
5,000 . . . . 8,500 
7,000 . . . . 8,750 
5000 . . . . 8,500 
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was to old London, from the accession of Henry VIII. to the death 
of George II. ; and many of the existing commercial and fashiona- 
ble arrangements of a London “ season” ‘may be traced to the old 
world “ term.” Besides those students who went to the Inns to 
study, there were a large number who merely lived there for the 
sake of the position and convenience it gave them for enjoying 
the pleasures of the metropolis. In the fifteenth century, the 
students numbered two thousand. In Elizabeth’s time, the number 


fluctuated between one and two thousand. In Charles I1.’s reign, - 


there were about fifteen hundred. Many of these young men were 
among the gayest gallants of their periods. Under the court, they 
set the fashion in dress, slang, amusement, and vice. They per- 
formed plays and masques, or were critics of the plays acted upon 
the stage; and no actor could achieve popularity, if the students 
of the Temple or the Inns conspired to laugh him down. Mr. 
Jeaffreson relates, with much smack and gusto, the pomps and 
processions, the masques, amateur theatricals, the jests, the drink- 
ing-bouts, and revels, in which these young men took part under 


‘the Stuarts. We shake our pious, proper heads, in these sober 


days of the nineteenth century, at such routs; but it was an age 
of debauchery, and even the veterans of the bar exceeded the 
limits of strict propriety. Chief Justice Saunders was a hard 
drinker, taking nips of brandy (so says Roger North) with his 
breakfast, and seldom appearing in public “ without a pot of ale at 
his nose, or near him,” which was even served in court. Evelyn 
tells how, at .Mrs. Castle’s wedding, “Sir George Jeffreys, newly 
made Lord Chief Justice of England, with Mr. Justice Withings, 
danced with the bride, and were exceeding merry.” —‘‘ Where,” 
asked Lord Chief Justice Holt (if the story is true), of a criminal 
just sentenced to death for horse-stealing, whom he recognized as a 
boon-companion in the days of his hot youth, —“ where are all our 
friends of the Devil’s Tavern?” —“ Ah, my Lord!” said the man, 
“they are all hanged but myself and your lordship.” It is to 
be remembered, that in those times are to be found the foulest 
blots on the administration of justice which our common law has 
ever known. Much later than this, that sound old port wine, which 
used to be the pride of Britain, caused other high legal functiona- 
ries to perform curious freaks. “Returning,” says Sir Nathaniel 
Wraxall, “by way of frolic, very late at night, on horseback, to 
Wimbledon from Addiscombe, the seat of Mr. Jenkinson, near 
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Croydon, where the party dined, Lord Thurlow, the Chancellor, 
Pitt, and Dundas found the turnpike gate, situated between Toot- 
ing and Streatham, thrown open. Being elevated above their 
usual prudence, and having no servant near them, they passed 
through the gate at a brisk pace, without stopping to pay the toll, 
regardless of the remonstrances and threats of the turnpike man, 
who, running after them, and believing them to belong to some 
highwaymen who had recently committed some depredations on 
the road, discharged the contents of his blunderbuss at their backs. 
Happily, he did no injury.” Lord Eldon was a great lover of port 
wine. He and his brother William, afterwards Lord Stowell, used 
to dine together, on the first day of each term, in a tavern near 
the Temple. Mr. Jeaffreson tells a story, in an amusing way, of 
Lord Stowell’s recalling, when an old man, these terminal dinners 
to his son-in-law, Lord Sidmouth. The latter observed, “ You 
drank some wine together, I dare say?” Lord Stowell, modestly : 
“Yes, we drank some wine.” Son-in-law, inquisitively: “Two 
bottles?” Lord Stowell, quickly putting away the imputation of 
such abstemiousness, “ More than that.” Son-in-law, smiling, 
“What! three bottles?” Lord Stowell, “ More.” Son-in-law, 
opening his eyes with astonishment, “ By Jove, sir, you don’t mean 
to say that you took four bottles?” Lord Stowell, beginning to 
feel ashamed of himself,“ More; I mean to say we had more. 
Now don’t ask any more questions.” 

The following amusing tale of virtuous indignation, may in this 
connection be repeated. Alexander Wedderburn’s (Lord Lough- 
borough) forte was never virtue. Though not a noted gambler, he 
was a constant frequenter of Brookes’s and White’s, and was well 
known to the world to be versed in all the mysteries of gambling and 
dicing. Sitting one day at nisi prius, he exclaimed with great 
warmth, “ Do not swear the jury in this cause, but let it be struck 
out of the paper. I will not try it. The administration of justice 
is insulted by the proposal that I should try it. To my astonish- 
ment, I find that the action is brought on a wager as to the mode 
of playing an illegal, disreputable, and mischievous game called 
‘hazard,’ — whether, allowing seven to be the main and eleven to be 
the nick to seven, there are more ways than six of nicking seven 
on the dice? Courts of justice are constituted to try rights and 
to redress injuries, not to solve the problems of gamesters. The 
gentlemen of the jury and I may have heard of ‘hazard’ as a 
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mode of dicing by which sharpers win, and young men of family and 
fortune are ruined; but what do any of us know of ‘ seven being 
the main,’ or ‘eleven the nick to seven’? Do we come here to be 
instructed in this lore? and are the unusual crowds (drawn hither, 
I suppose, by the novelty of the unexpected entertainment) to 
take a lesson with us in these unholy mysteries, which they are to 
practise in the evening in the low gaming houses in St. James 
Street, — pithily called by a name which should inspire a salutary 
terror of entering them? Again, I say, let the cause be struck out 
of the paper. Move the court, if you please, that it may be re- 
stored; and, if my brethren think I do wrong in the course I now 
take, I hope that one of them will officiate for me here, and save 
me from the degradation of trying ‘ whether there be more than six 
ways of nicking seven on the dice, allowing seven to be the main 
and eleven to be a nick to seven,’ — a question, after all, admitting 
of no doubt, and capable of mathematical demonstration.” * 

Speaking of cards, the eminent puisne judge, Mr. Justice Bul- 
ler, although he did not entertain progressive ideas on the law of 
libel, and gave evidence of former good character a curious turn 
against prisoners,} was certainly right in his view of whist, — that 
best of all games for a lawyer ; for he used to say, that his idea of 
heaven was to sit at nist prius all day, and play whist all night. Had 
he been living, he would have appreciated an excellent repartee of 
Lord Chelmsford’s. As Frederick Thesiger, he was engaged in 
the conduct of a cause, and objected to the irregularity of the op- 
posing counsel, who, in examining his witnesses, repeatedly put 
leading questions. “I have a right,’ maintained the counsel, 
doggedly, “to deal with my witnesses as I please.” —‘“ To that I 


do not object,” retorted Sir Frederick. “You may deal as you 


like; but you shan’t lead.” 


The subject of the non-professional culture possessed by lawyers 


presents an interesting study. In olden times, a large proportion 
of the best students from universities entered what was then pre- 


* See Brown v. Leeson, 2 H. Bl. 48, when the same degree of virtue is shown in 
banco. 

+ Buller was a very severe man. - One of his sterner dicta was, that previous good 
character was a reason for increasing rather than for lessening a culprit’s punishment. 
“For,” he argued, “ the longer the prisoner has enjoyed the good opinion of the world 
the less are his excuses for his misdeed, and the more injurious his conduct to public 
morality.” 
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eminently the profession of letters,— the Church. During the last 
fifty years, however, the bar has so far invaded on the province of 
the clergy, as to occasion no little alarm to the ecclesiastics. “The 
number of men,” says Mr. Jeaffreson, “ now upon the books of 
Lincoln’s Inn, who have won the ‘ high honors’ of Oxford and Cam- 
bridge, is a suggestive fact.” A list, compiled from the last vol- 
ume of Foss’s “ Judges of England,” is given, containing eighty-two 
names of the most distinguished judges of the last three reigns, 
some of whom are still living. Of these, it is stated that thirty- 
two received no education at Oxford, Cambridge, Edinburgh, or 
Dublin ; one was educated at Edinburgh, four belong to Dublin, 
eleven were trained at Oxford; and thirty-four came from Cam- 
bridge, twenty-three of these being from a single college, — that 
of Trinity, Cambridge, which can fairly boast of being, above all 
others, the nursery of English lawyers. Of the lawyers thus edu- 
cated, among those who have taken very high honors, may be 
mentioned Lord Tenterden, of Corpus Christi College, Oxford, 
winner of the only two honors then open to competition, — the 
Chancellor’s medals for Latin and English composition; Lord 
Langdale, of Caius College, Cambridge, senior wrangler and senior 
Smith’s prizeman; Sir J. Taylor Coleridge, Corpus Christi Col- 
lege, Oxford, first classman, winner of three Chancellor's prizes ; 
Lord Lyndhurst, Fellow of Trinity College, Cambridge, second 
wrangler, Smith’s prizeman ; and Sir Edward Hall Alderson, Caius 
College, Cambridge, senior wrangler, Smith’s prizeman, senior 
medallist. It was the latter whose classical ears were shocked, 
when Baron of the Exchequer, by the application of counsel for a 
nolle proséqui. “ Stop, sir,” he said; ‘ consider that this is the last 
day of the term, and don’t make things unnecessarily long.” A 
fellow story to this, not told by Mr. Jeaffreson, of Sir J. L. Knight 
Bruce, late one of the Lords Justices of Appeal, properly finds its 
place here. A barrister, lately called, who had been a double first- 
class man at his university, was making a long and tedious argu- 
ment before him, and quoted with unction and emphasis the 
maxim, ‘ Expressio unius est exclusio alterius,”’ giving the ¢ in 
unius short. The Lord Justice, arousing himself from a sort of 
half-slumber, said, “ Unius, Mr. ——; unius. We always pro- 
nounced it wnius at school.” —“ Oh yes, my lord!” replied Mr. 
—; “but some of the poets make it short, for the sake of the 
metre.” —“ You forget, Mr. ——,” said the judge, “ we are prosing 
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” 


here.” In an anecdote told of Lord Campbell, the advantage was 
on the side of the counsel. In an action brought to recover for 
damages done to a carriage, one of the counsel repeatedly called 
the vehicie in question a “ broug-ham,” pronouncing both syllables 
of the word brougham. Whereupon Lord Campbell, with considera- 
ble pomposity, observed, “ Broom is the more usual pronunciation : 
a carriage of the kind you mean is generally, and not incor- 
rectly, called a‘ broom.’ That pronunciation is open to no grave 
objection, and it has the great advantage of saving the time con- 
sumed by uttering an extra syllable.” Half an hour later, in the 
same trial, Lord Campbell, alluding to a decision given in a similar 
action, said, “ In that case, the carriage which had sustained injury 
was an omnibus ——’”’ —“ Pardon me, my lord,” interposed the 
counsel with such promptitude that his lordship was startled 
into silence; “a carriage of the kind to which you draw atten- 
tion is usually termed a buss. That pronunciation is open to 
no grave objection, and it has the great advantage of saving the 
time consumed by uttering two extra syllables.” The interruption 
was naturally followed by a roar of laughter, in which Lord Camp- 
bell joined more heartily than any one else. 

In adverting to an anecdote of this useful vehicle with the 
Roman name (the plural of which is still in dispute among 
scholars), the topic of the classics has not been quitted, and, as an 
offset to the nice ear of these judges, the Latinity of Lord Kenyon 
may be noticed. “ Modus in rebus,” his Lordship would remark, 
if a trial was too long: “there must be an end of things.” 
When a case of glaring fraud was brought before him, he ex- 
claimed, “The dishonesty is manifest; in the words of an old 
Latin sage, apparently ‘ Latet anguis in herba.’” Again he said, 
with a face of great wisdom, “ In advancing to a conclusion on this 
subject, I am resolved stare supra antiquas vias.” He is even 
said to have informed a jury, that, in laying their heads on their 
pillows with a consciousness of duty performed, they might apply 
to themselves the words of the heathen philosopher, “ Aut Cesar 
aut nullus.” But this is too bad. Coleridge, in his “ Table Talk,” 
is, however, authority for the story, that, in a trial for blasphemy, 
he said to the jury, “ Above all, gentlemen, need I name to you 
the Emperor Julian, who was so celebrated for the practice of every 
Christian virtue, that he was called Julian the Apostle.” His 
knowledge of the poets was certainly peculiar. “The allegation,” 
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he once exclaimed indignantly during the examination of an unsat- 
isfactory witness, “is as far from truth as old Booterium from the 
Northern Main, —a line I have heard or met with, God knows 
where; ” and there is something unspeakably funny in the meta- 
phor addressed by him to a prisoner convicted of stealing a large 
quantity of wine belonging to his employer, that “ he had feathered 
his nest with his master’s bottles,” and in the magnificent bathos of 
this touching peroration: “ Prisoner at the bar, a bountiful Creator 
endowed you with a powerful frame, a comely appearance, and 
more than ordinary intelligence ; and, through the care of your 
respectable parents, you received at the outset of life an excellent 
education: instead of which you have persisted in going abvut the 
country and stealing ducks.” 

A notice of these volumes, from which much entertainment can 
be derived, would not be complete were attention not called to sev- 
eral faults. Doubtless, the author has been diligent in searching 
for what may amuse his readers, and has endeavored to make his 
book as readable to those without as those within the profession. 
He may be pardoned, therefore, if he repeats to us many a familiar 
anecdote, culled from Lord Campbell’s “ Chancellors,” or from 
other well known repositories of legal facetie ; but, when there 
are so many curious and entertaining sources of knowledge at 
his hand, it cannot be but a mistake to introduce fictitious episodes 
about imaginary persons, which are without either interest or 
point. Mr. Jeaffreson has been the author of one or more novels ; 
and he seems unable to get rid of his fondness for fictitious narra- 
tive, or to separate it from the province of history. These may 
be, perhaps, founded on truth, but no more so than most fiction. 
For instance, the author devotes an entire chapter to a story about 
an apocryphal barrister named “ Mansfield Brasingface,” not given 
to horseflesh, whom one Charlie Blackwall, of the Blues, tried to 
make “ wide,” — an incident said to have occurred on the occasion 
of a visit paid by the author at “a great man’s country seat.” 
So we are introduced to Christopher Pontifex, a college don; 
Frank Amontillado Wildman, B.A., a barrister, who drank gin and 
water; and Fred Marshman, a singing member of the bar, who 
failed in consequence of his voice, and went to Australia. Not 
merely does the author indulge in these episodes about imagi- 
nary personages, but he tells tedious stories about persons who 
have little or no connection with law or lawyers. Thus a long 
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chapter is devoted to dramatically told histories of Nelly Gwyn 
and Jane Shore, — ladies whom we should scarce expect to meet 
in company with wigs and gowns. He is especially anxious to 
put his characters before the reader in attitudes of life, and gives 
portions of the lives of lawyers after the manner of an historical 
novel, —a practice open to dangerous abuses. One instance will 


serve to show it. Cardinal Wolsey is supposed to meet Thomas 
More when a boy : — 


“*¢ Lad, thou hast a merry humor, —come hither, says the Cardinal, 
beckoning to the boy, who in a trice has skipped past the jester, and fallen 
on his knee before the Archbishop. ‘My Lord Cardinal,’ says the boy, 
in a sweet, tremulous voice, ‘ pardon my froward pertness. ‘The pleasure 
of the revels hath well nigh put me to a phrenzy.’” 


And so on after the vein of “Mr. Punch’s Prize Novelists.” 
There is far too much of this in the book, and it must prove 
equally offensive and tedious to the lay reader as to the 
lawyer. Much “fine writing,” too, is distributed through the 
pages, of which it is scarce worth while to give further instances. 
If Mr. Jeaffreson will, in a subsequent edition, make a liberal use 
of the scissors, he will free from these faults what is in the main 
an interesting and clever book. 


UNITED STATES CIRCUIT COURT. 


UNITED STATES CIRCUIT COURT. 


For tHe District or NortH CaRroLina. 


SHORTRIDGE v. MASON. 


Sequestration. — De Facto Government. — Rebellion. — Debt. — Interest. 


To an action for debt, it is no defence that the defendant has been compelled to pay 
the amount of the debt, with interest, to a receiver under the sequestration acts 
of the Confederate States. 


Interest on a debt due from a citizen of North Carolina to a citizen of Pennsylvania, 
was not suspended during the late war. 


Case, C.J.— This is an action for the recovery of the amount of a 
promissory note, with interest. There is no question of the liability of the 
defendant to the demand of the plaintiffs, unless he is excused by coerced 
payment of the note sued upon under an act of, the self-styled Confederate 
Congress, passed Aug. 30, 1861, entitled “An act for the sequestration 
of the estates of alien enemies,” and an amendatory act, passed Feb. 15, 
1862. 

It is admitted, that the plaintiffs were citizens of Pennsylvania; that 
the defendant was a citizen of North Carolina; that the note sued upon 
was made by the defendant to the plaintiffs; and that the defendant was 
compelled, by proceedings instituted in the courts of the so-called Con- 
federate States, to pay the amount due upon it to the receiver appointed 
under the sequestration acts. 

Upon these facts, it is insisted that the defendant is discharged from his 
liability to the plaintiffs. It is claimed, that, while it existed, the Confed- 
erate Government was a de facto government; that the citizens of the 
States which did not recognize its authority were aliens, and in time of 
war alien enemies ; that, consequently, the acts of sequestration were valid 
acts; and, therefore, that payment to a Confederate agent, of debts due to 
such citizens, if compelled by proceedings under those acts, relieved the 
debtors from all obligations to the original creditors. 

To maintain these propositions, the counsel for the defendant rely upon 
the decisions of the Supreme Court of the United States, to the effect that 
the late rebellion was a civil war, in the prosecution of which belligerent 
rights were exercised by the National Government, and accorded to the 


96 UNITED STATES CIRCUIT COURT. 


armed forces of the rebel confederacy, and upon the decisions of the State 
courts during and after the close of the American war for independence, 
which affirmed the validity of confiscations and sequestrations decreed 
against the property of non-resident British subjects and the inhabitants of 
colonies or states hostile to the United Colonies or United States. 

But these decisions do not, in our judgment, sustain the propositions in 
support of which they are cited. 

There is no doubt that the State of North Carolina, by the acts of 
the Convention of May, 1861; by the previous acts of the Governor of the 
State; by subsequent acts of all the departments of the State government ; 
and by the acts of the people at the elections held after May, 1861, set 
aside her State government and constitution, connected under the National 
Constitution with the Government of the United States, and established a 
constitution and government connected with another pretended govern- 
ment, set up in hostility to the United States, and entered upon a course 
of active warfare against the National Government. Nor is there any 
doubt, that, by these acts, the practical relations of North Carolina to the 
Union were suspended, and very serious liabilities incurred by those who 
were engaged in them. 

But these acts did not effect, even for a moment, the separation of 
North Carolina from the Union; any more than the acts of an individual, who 
commits grave offences against the State, by resisting its officers and defy- 
ing its authority, can separate him from the State. Such acts may subject 
the offender even to outlawry, but can discharge him from no duty nor 
relieve him from any responsibility. 

The National Constitution declares, that “Treason against the United 
States shall consist only in levying war against them, or in adhering to 
their enemies, giving them aid and comfort.” 

The word “only ” was used to exclude from the criminal jurisprudence 
of the new republic the odious doctrines of constructive treason. Its use, 
however, while limiting the definition to plain overt acts, brings these acts 
into conspicuous relief, as being always and in essence treasonable. 

War, therefore, levied against the United States by citizens of the 
republic, under the pretended authority of the new State government of 
North Carolina, or the new central government which assumed the title 
of the Confederate States, was treason against the United States. 

It has been supposed, and by some strenuously maintained, that the 
North Carolina Ordinance of 1861, which purported to repeal the North 
Carolina Ordinance of 1789, by which the Constitution of the United 
States was ratified, and to repeal also all subsequent acts by which the 
assent of North Carolina was given to amendments of the Constitution, 

‘did in fact repeal that Ordinance and those acts, and thereby absolved the 
people of the ‘State from all obligation as citizens of the United States, 
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and made it impossible to commit treason by levying war against the 
National Government. 

No elaborate discussion of the theoretical question thus presented seems 
now to be necessary. That question, as a practical one, is at rest, and is 
not likely to be revived. It is enough to say here, that, in our judgment, 
the answer which it has received from events is that which the soundest 
construction of the Constitution warrants and requires. 

Nor can we agree with some persons, distinguished by abilities and vir- 
tues, who insist, that, when rebellion attains the proportions and assumes 
the character of civil war, it is purged of its treasonable character, and 
can only be punished by the defeat of its armies, the disappointment of its 
hopes, and the calamities incident to unsuccessful war. 

Courts have no policy. They can only declare the law. 

On what sound principle, then, can we say judicially, that the levying of 
war ceases to be treason when the war becomes formidable? That though 
war levied by ten men or ten hundred men is certainly treason, it is no 
longer such when levied by ten thousand or ten hundred thousand? That 


the armed attempts of a few, attended by no serious danger to the Union, 


and suppressed by slight exertions of the public force, come unquestionably 
within the constitutional definition ; but that attempts by a vast combination, 
controlling several States, putting great armies in the field, menacing with 
imminent peril the very life of the republic, and demanding immense 


efforts and immense expenditures of treasure and blood for their defeat 
and suppression, swell beyond the boundaries of the definition, and become 
innocent in the proportion of their enormity ? 

But it is said that this is the doctrine of the Supreme Court. We think 
otherwise. 

In modern times, it is the usual practice of civilized governments, at- 
tacked by organized and formidable rebellion, to exercise and concede 
belligerent rights. Instead of punishing rebels when made prisoners in 
war as criminals, they agree on cartels for exchange, and make other mu- 
tually beneficial arrangements; and instead of insisting upon offensive 
terms and designations, in intercourse with the civil or military chiefs, treat 
them, as far as possible, without surrender of essential principles, like for 
eign foes engaged in regular warfare. 

But these are concessions made by the legislative and executive depart- 
ments of government, in the exercise of political discretion and in the 
interest of humanity, to mitigate vindictive passions inflamed by civil con- 
flicts, and prevent the frightful evils of mutual reprisals and retaliations. 
They establish no rights, except during the war. 

It is true, that when war ceases, and the authority of the regular gov- 
ernment is fully re-established, the penalties of violated law are seldom 
inflicted upon the many. 
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Wise governments never forget, that the criminality of individuals is not 
always or often equal to that of the acts committed by the organizations 
with which they are connected. Many are carried into rebellion by sin- 
cere though mistaken convictions, or hurried along by excitements due to 
social and state sympathies, and even by the compulsion of a public opinion 
not their own. 

When the strife of arms is over, such governments, therefore, exercising 
still their political discretion, address themselves mainly to the work of 
conciliation and restoration, and exert the prerogative of mercy rather than 
that of justice. Complete remission is usually extended to large classes 
by amnesty, or other exercise of legislative or executive authority; and 
individuals not included in these classes, with some exceptions of the 
greatest offenders, are absolved by pardon, either absolutely or upon con- 
ditions prescribed by the Government. 

These principles, common to all civilized nations, are those which regu- 
lated the action of the Government of the United States during the war 
of the rebellion, and have regulated its action since rebellion laid down its 
arms. 

In some respects, the forbearance and liberality of the nation exceeded 
all example. While hostilities were yet flagrant, one act of Congress prac- 
tically abolished the death penalty for treason subsequently committed ; 
and another provided a mode in which citizens of rebel States, maintaining 
a loyal adhesion to the Union, could recover, after the war, the value of 
their captured or abandoned property. 

The National Government has steadily sought to facilitate restoration 
with adequate guaranties of union, order, and civil rights. 

On no occasion, however, and by no act, have the United States ever 
renounced their constitutional jurisdiction over the whole territory, and over 
all the citizens, of the republic, or conceded to citizens in arms against 
their country the character of alien enemies, or to their pretended govern- 
ment the character of a de facto government. 

In the prize cases, the Supreme Court simply asserted the right of the 
United States to treat the insurgents as belligerents, and to claim from 
foreign nations the performance of neutral duties, under the penalties known 
to international law. The decision recognized also the fact of the exercise 
and concession of belligerent rights, and affirmed, as a necessary conse- 
quence, the proposition, that, during the war, all the inhabitants of the 
country controlled by the rebellion, and all the inhabitants of the country 
loyal to the Union, were enemies reciprocally each of the other. But 
there is nothing in that opinion which gives countenance to the doctrine 
which counsel endeavor to deduce from it, — that the insurgent States, by 
the act of rebellion and by levying war against the nation, became foreign 
States, and their inhabitants alien enemies. 
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This proposition being denied, it must result, that, in compelling debtors 
to pay to receivers for the support of the rebellion debts due to any citizen 
of the United States, the insurgent authorities committed illegal violence, 
by which no obligation of debtors to creditors could be cancelled, or in any 
respect affected. 

Nor can the defence in this case derive more support from the decisions 
affirming the validity of confiscations during the war for American inde- 
pendence. 

That war began, doubtless, like the recent civil war, in rebellion. Had 
it terminated unsuccessfully, and had English tribunals subsequently 
affirmed the validity of colonial confiscation and sequestration of British 
property and of debts due to British subjects, those decisions would be in 
point. No student of international law or of history needs to be informed ° 
how impossible it is that such decisions could have been made. 

Had the recent rebellion proved successful, and had the validity ofthe 
confiscations and sequestrations actually enforced by the insurgent authori- 
ties been afterwards questioned in Confederate courts, it is not improbable 
that the decisions of the State courts, made during and after the revolu- 
tionary war, might have been cited with approval. 

But it hardly needs remark, that those decisions were made under 
widely different circumstances from those which now exist. They were 
made by the courts of States which had succeeded in their attempt to 
sever their colonial connection with Great Britain, and sanctioned acts 
which depended for their validity wholly upon that success ; and can have 
no application to acts of a rebel government, seeking the severance of con- 
stitutional relations of States to the Union, but defeated in the attempt, 
and itself broken up and destroyed. 

Those who engage in rebellion must expect the consequences. If they 
succeed, rebellion becomes revolution ; and the new government will justify 
its founders. If they fail, all their acts hostile to the rightful government 
are violations of law, and originate no rights which can be recognized by 
the courts of the nation, whose authority and existence have been alike 
assailed. 

We hold, therefore, that compulsory payment under the sequestration 
acts to the rebel receiver of the debt due to the plaintiffs from the defend- 
ant, was no discharge. 

It is claimed, however, that whatever may be the right of the plaintiffs 
to recover the principal debt from the defendant, they cannot recover 
interest for the time during which war prevented all communication 
between the States in which they respectively resided. 

We cannot think so. Interest is the lawful fruit of principal. There 
are, indeed, some authorities to the point, that the interest which accrued 
during war between independent nations, cannot be afterward recovered, 
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though the debt, with other interest, may be. But this rule, in our judg- 
ment, is applicable only to such wars. Nor do we perceive any thing in 
the act of the 13th July, 1861, which suspended for a time all intercourse 
between the loyal and insurgent portions of the country, that warrants its 
application to the case before us. Legal rights could neither be originated 
nor defeated by the action of the central authorities of the late rebellion. 


The plaintiff must have judgment for the principal and interest of his 
debt, without deduction. 
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UNITED STATES DISTRICT COURT. 


For tHe District or MassacHuUseETTs. 


THE DEER. 


Salvage, in lieu of prize-money, allowed for valuable services rendered by persons 
not of the navy. 


LoweLL, J. — A petition is presented by John B. Sheridan and Charles 
Kelley, for remuneration, in the nature of salvage, out of the proceeds of 
sale of this prize. 

The petitioners escaped from Charleston by concealing themselves in the 
hold of the steamer Celt, a blockade runner, which ran aground in the har- 
bor and was abandoned by her officers and crew. The petitioners gave 
themselves up to the blockading fleet, and, on the day that the city of 
Charleston was evacuated, being familiar with the lights used by the 
rebels in guiding vessels in and out of the harbor, offered their services 
to aid the navy in making captures. Their services were accepted: and, by 
the use of the signals advised by them, this capture was made ; and another 
would have been made, if they had not been injudiciously interfered with, 
No definite bargain was concluded with the men; but they were told, that 
they should be rewarded if their services proved successful. All this is 
made out by the affidavits and other evidence in the case. 

The petitioners have certainly rendered very useful and essential ser- 
vice. The fund, indeed, now in court, may almost be said to be of their 
creation; and the only question is, whether this court can compensate them. 
The United States attorney does not appear to object, but to insure a full 
examination of the law and facts. The prize acts do not meet the case. 
But then the prize acts are not exhaustive of the whole subject. In the 
case of the Dos Hermanos, 10 Wheat. 306, cited at the bar, it was held, 
that non-commissioned captors were not within the purview of the statute, 
and so not entitled, as of right, to the whole value of the prize, as was then 
the case with captors duly authorized beforehand, but that they were sal- 
vors; and a decree of the court below, giving them one-half of the value, 
was affirmed. The whole has sometimes been given. The Haase, 1 Rob. 
286. And so is the law of England in cases of recapture by non-commis- 
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sioned persons, or by the crew of the captured vessel, whose duty does not 
require this extraordinary service; or by the army, when a recapture has 
been made by them. The Hope, Hay and Marriott, 216; The Helen, 
3 Rob. 224; The Progress, Edwards, 214. 

The analogy of these cases is sufficiently close to allow me to consider 
the petitioners as salvors. They are really captors: but they were not 
regularly engaged in the service of the United States; their names are 
not upon any navy muster rolls; and therefore the Secretary of the Navy, 
to whom it is simply my duty to certify what vessels were engaged in the 
capture, could not pay them, as captors. If they had been the sole cap- 
tors, they would come fully within the decision of the Supreme Court; and 
aiding as they did, voluntarily, with the prospect of a contingent reward, 
and not being technically captors, within the prize acts, they may be looked 
upon as salvors, under the liberal interpretation given to that word by 
courts of prize. 

That they ought to be rewarded, cannot be denied ; and Congress would 
be under a strong moral obligation to consider their case, if there were no 
other remedy for them. In the case of the steamer Planter, which was 
run out of Charleston, with great skill and at great hazard, by Robert 
Small, the negro, and his associates, and delivered to our fleet, this obliga- 
tion was met by the National Legislature, and one-half the value of the 
vessel was granted to the men who gave her up.— 12 Statutes at Large 
(Private Acts), p. 72. It would seem, by the act of Congress, that the 
Planter was never brought before a prize court: for the act provides for 
an appraisal of the vessel by the Secretary of the Navy; and I believe 
the fact is that she was taken by the Government, without recourse to any 
judicial proceedings. I consider that case, therefore, as a precedent for 
granting compensation, but not as a precedent against the power of a court 
of prize to grant it. 

There is an argument of convenience and propriety, in favor of the 
power being exercised by the prize court, which is of some importance. 
It is this: That the award to the petitioners, if made here, will come out of 
the fund which has been benefited by their exertions, and from which 
they ought to be paid. If the grant were made by Congress, or by the 
Court of Claims, the naval captors and navy pension fund would contribute 
no part of it. 

Upon the whole, I conclude that the petitioners are entitled to some- 
thing in the nature of a salvage reward out of this fund. The amount 
suggested is five per cent. of the value of the prize. I have decided to 
award two thousand dollars to each petitioner, which is about four per 
cent. in all, and a reasonable counsel fee. 

H. Flanders, of Philadelphia, for the petitioners; R. H. Dana, Jr., 
district attorney, for the captors. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1867. 


[DurinG the past year, the editors of the American Law Review have 
adopted the plan of including in the quarterly Digests all the cases pub- 
lished in the English Law Reports. To accomplish this without rendering 
the abstracts meagre and obscure has been a work of difficulty ; and, as the 
monthly parts of the reports seem to be steadily growing in size, it would 
be impossible to accomplish it at all without devoting to it an unduly large 
part of the Review. It is, besides, a real and serious objection to a Digest, 
that it is swelled with matter which cannot possibly be of practical service. 
After a year’s experiment, therefore, the editors have determined to some- 
what change the plan hitherto adopted, and propose to omit those cases 
which seem devoid of interest to the profession in the United States. In 
this process of elimination, they have given each case the benefit of any 
doubt, and have rejected only those which they have thought clearly value- 
less, either as direct decisions or by way of analogy. The great majority 
of those cases which have been stricken out turn on local statutes or points 
of practice; those cases also which relate to the process of winding up 


joint-stock companies, to which we have nothing analogous in this country, 
are also omitted. The editors hope that the changes thus introduced will 
not decrease the value of the Digest, while they feel sure they will render 
it more serviceable for reading and more convenient for reference. } 


Account. —See INTEREST, 1. 
ApEMPTION. — See WILL, 5. 


ADMINISTRATION. 


1. Administration, with the will annexed, granted to one as creditor for 
funeral expenses, who had undertaken the funeral at the request of the residuary 
legatee named in the will. — Newcombe v. Beloe, Law Rep. 1 P. & D. 314. 

2. When probate is granted of two papers, as together containing the will of 
the deceased, it is the practice to make the grant to all the executors named in 
both papers. — Goods of Morgan, Law Rep. 1 P. & D. 323. 

3. Administration duty must be paid on all the intestate’s personal estate, in- 
cluding contingent interests, and where such duty was not paid on a contingent 
interest which afterwards fell into possession, held, that duty must be paid on 
the present value of the absolute interest, and not on the value of the contingent 
interest at the date of administration, though, if duty had then been paid on 
the value of the contingency, nothing further would have been payable on the 
contingency having subsequently fallen into possession. — Lord v. Colvin, Law 
Rep. 3 Eq. 737. 

See Equity PLeapinG aNp Practice, 2; Propate Practice: 
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ADMIRALTY, 

1. In a cause of collision, the plaintiffs need not allege that they kept their 
course as the sailing rules required, but it lies on the defendants to allege the 
violation of the rules. — The West of England, Law Rep. 1 Adm. & Ecce. 308, 

2. A mortgagee arrested a ship, but failed in his suit. The court condemned 
him in damages, on the ground that, with adequate knowledge of the circum- 
stances, he had arrested the ship when no money was due him; and had endeay- 
ored to make good his claim by bringing charges of fraud, which were not 
sustained, against the owner, — 7’he Cathcart, Law Rep. Adm. & Ecc. 314. 

See Propucrion or Documents, 2. 

AGEnt. — See Principat AND AGENT. 


AGREEMENT. — See CONTRACT. 


ANNUITY. 


A testator directed his trustees to invest the whole of his estate, and with and 
out of the annual proceeds to levy and raise the annual sum of £100, and to pay 
the same to S. for life; ‘‘and from and after the payment,” and ‘ subject 
thereto,” to pay the income of the trust funds to certain persons for life, and to 
divide the principal among their children. The income did not suffice to pay the 
annuity in full. Held, that the annuity was not payable out of the corpus, and 
that the income only must be paid to S. during his life. — Birch v. Sherratt, Law 
Rep. 4 Eq. 58. 

ArsiTratTor. — See AWarpD. 
AssauLt.—See AuTREFoIs Convict. 


ATToRNEY. —See Souiciror. 


Avutrerois Convict, 


A conviction by justices, at A.’s instance, for an assault upon A., and imprison- 
ment thereon, are not, either at common law or under the 24 & 25 Vict. c. 100, 
§ 45, a bar to an indictment for manslaughter, should A. subsequently die from the 
effects of the assault (Ketty, C.B., dissentiente). — The Queen v. Morris, Law 
Rep. 1 C. C. 90. 


AWARD. 


1, An agreement to submit the affairs of a partnership to arbitration, and that 
the submission shall be made a rule of a court of common law, cannot be pleaded 
in bar to a suit in equity, seeking discovery, complaining that the plaintiff is 
harassed by actions, and praying for a receiver; though, before the bill was 
filed, arbitrators were appointed, and, since bill filed, the submission has been 
made a rule of the court. — Cooke vy. Cooke, Law Rep. 4 Eq. 77. 

2. In a policy of fire insurance under seal, the insurers covenanted to pay any 
loss not exceeding a certain amount, ‘‘ according to the exact tenor of the arti- 
cles subjoined.” One of these was, that the assured should send in particulars of 
his loss, ‘* which loss, after the same shall be adjusted, shall immediately be 
paid” by the insurers, with an option to rebuild, provided that any difference 
touching the loss shall be referred to arbitrators, whose award shall be final ; but, 
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if any fraud appears, the assured shall forfeit his claim. To an action on this 
policy the insurers pleaded this article; that a difference had arisen, that the 
plaintiff had not submitted the matter to arbitration, and that the loss had not 
been adjusted. Held, on demurrer (BRAMWELL, B., dissentiente), that the cove- 
nant was only to pay the adjusted loss, and that no action lay. — Elliott v. Royal 
Exchange Assurance Co., Law Rep. 2 Ex. 237. 

3. By order of court, a cause, and all matters in difference between the parties, 
were referred to an arbitrator.» The award, which professed to be ** of and 
concerning all the matters referred to me in the cause and under the order,” after 
disposing of the issues in the cause, proceeded, ‘‘ As to the matter concerning 
two bills of exchange,” &c., ‘*I award,” &c., and then provided for costs. 
Held, that the award sufficiently disposed of all the matters in difference, though 
a claim by the defendants for goods sold to the plaintiff, which had been brought 
to the arbitrator’s notice, was not specifically disposed of. —Jewell v. Christie, 
Law Rep. 2 C. P. 296. 

4. The omission by arbitrators to give one of the parties to the difference an 
opportunity to be heard, cannot be pleaded to an action on the award, or replied 
to a plea relying on the award. Semble, such omission is good ground for a 
motion to set the award aside or refer it back. — Thorburn v. Barnes, Law Rep. 
2C. P. 384. 

5. A matter was submitted to the award of A. and B., or such third person as 
they should appoint umpire under their hands, to be indorsed on the submission. 
A. and B. named each an umpire, and each agreed that the other’s nominee was 
a fit person; but, not being able to agree which should be appointed, they 
decided by lot, and afterwards, at separate times and places, signed the indorse- 
ment of the appointment on the submission. Held, (1) that the appointment was 
valid; and (2) that the indorsement of it, not being a judicial act, need not be 
done by A. and B. at the same time. — Re Hopper, Law Rep. 2 Q. B. 367. 

6. After the last meeting between arbitrators and an umpire, but before the 
latter had made his award, the arbitrators, the umpire, and the attorney of W. 
(one of the parties), an innkeeper, dined with W., at his invitation. The umpire 
afterwards made his award in favor of W. Held, that, though the proceeding 
was very improper, there was not sufficient ground for refusing to enforce the 
award, it not appearing that there had been any intention to corrupt or influence 
the umpire, or that he had been so influenced. — Re Hopper, Law Rep. 2 Q. B. 
367. 

7. Two parties agreed that a third might make within a certain time an award 
on a matter in difference. The award was not made within the time specified ; 
but one of the parties, not knowing that fact, took it up, and paid the charges for 
it. Held, that his doing so did not amount to a waiver of the condition as to 
time. — Earl of Darnley v. London, Chatham, and Dover Railway, Law Rep. 
2H. L. 43. 


Bankruptcy. 

1. The lessee of a quarry who digs rock and works it up into slates for sale 
does not thereby become a trader within the meaning of the bankrupt laws, nor 
yet by selling tools and gunpowder to his workmen, nor by selling to a builder 
spare iron to be used in buildings on the quarry. 
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Dealing in shares in joint-stock companies is not trading under the bankrupt 
laws. 


A trading out of any district will support an adjudication of bankruptcy in 
the district. — In re Cleland, Law Rep. 2 Ch. 466. 

2. A creditor who has acquiesced in the execution of a deed of assignment by 
the debtor to trustees for the benefit of creditors, and who has benefited by it, 
by having the property protected from execution, cannot avail himself of it as an 
act of bankruptcy, though be may not so have assented to it as to be bound by 
its provisions. — Ex parte Stray, Law Rep. 2 Ch. 374. 

3. B. became insolvent in 1527. His mother held a security on a contingent 
interest of his expectant on her death, which interest would fail if he died in her 
lifetime. She did not prove in the insolvency, but retained her security, and the 
assignee sold the equity of redemption. In 1857, B. died, and, in 1864, his 
mother, In 1866, further assets having unexpectedly come in, the representa- 
tives of the mother claimed to prove. Held, that the proof was rightly admitted. 
Ex parte Peake, Law Rep. 2 Ch. 453. 

4, A creditor’s assignee applied for an order to annul an adjudication made on 
the bankrupt’s application, in order that an adjudication by a creditor might be 
obtained, for the purpose of impeaching certain mortgages of the whole of the 
assets, as being fraudulent preferences. The assignee had known of the ex- 
istence of the mortgages, and that they exceeded the value of the property com- 
prised in them, for more than four months before his application. Held, that this 
delay was fatal to the application. — Ex parte Davis & Denton, Law Rep. 2 Ch. 
363. 

5. The right of an assignee to arrest, and the liability of a bankrupt to be 
arrested, under the Bankruptcy Act of 1849, are ‘‘ rights” and *‘ penalties,” and 
therefore preserved by the proviso in the statute repealing that act.— Graham 
v. Robinson, Law Rep. 2 Q. B. 387. 

See Composition Deep; EMBEZZLEMENT; INTERPLEADER. 


Benerit Society. 

The rules of a benefit building society empowered it to advance to its mem- 
bers the amount of their shares, secured by mortgage, repayable by monthly 
contributions covering principal and interest, and imposed fines for non-payment 
of the contributions at the rate of five per cent a month. Held, that the fines 
were reasonable within 6 & 7 Wm. IV. c. 32, § 1; that they were not within the 
doctrine of equitable relief against penalties, but that they did not carry inter- 
est; and that a borrowing member could not redeem his mortgage without pay- 
ing the fines incurred. — Parker v. Butcher, Law Rep. 3 Eq. 762. 


Bru or Lapine. 


The defendants owned a ship engaged in the Mediterranean trade. It is the 
custom in that trade for a ship's agent to sign bills of lading instead of the mas- 
ter, and no difference is recognized between the efficacy of his signature and that 
of the master. The defendants’ agents at Genoa signed a bill of lading for 
manganese, shipped in bulk and not weighed at the time of shipment, which 
described the manganese as of a certain weight, but contained in print the words, 
*‘ weight, contents, and value unknown.” All the manganese shipped was deliv- 
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ered to the plamtiff, the assignee, for full value of the bill, but it was found short of 
the weight stated in the bill. In an action to recover damages for non-delivery 
of the full weight, held, that the defendants were not bound by the signature of 
their agents for a greater quantity than was actually shipped. Semble, that the 
printed words controlled the statement of weight. —Jessel v. Bath, Law Rep. 
2 Ex. 267. 

See Sup, 1, 2; Sroppace TrRansitv. 


Brits AND Notes. 

A bank gave A. the following letter addressed to him: ‘‘ You are hereby 
authorized to draw on this bank to the extent of £15,000, and such drafts I 
undertake duly to honor on presentation. This credit will remain in force for 
twelve months from its date, and parties negotiating bills under it are requested 
to indorse the particulars on the back hereof.” A. drew bills under this letter to 
the amount of £6,000, and indorsed them to the plaintiff, who duly indorsed particu- 
lars on the letter. The bank was afterwards wound up, and A. was indebted to 
it to an amount exceeding what was due on the bills. Held, that whatever might 
be the effect of the letter of credit at law, in equity the plaintiff could prove 
against the bank for the amount due on the bills, without regard to the state of 
accounts between the bank and A.— Jn re Agra and Masterman’s Bank, Law 
Rep. 2 Ch. 391. 

See Trust, 2. 

Biaspuemy. — See Contract. 
Bonp. — See Surety. 


Capita. — See ANNUITY. 


CarRIER. 

1. A carrier of passengers for hire is not bound at his peril to provide a car- 
riage roadworthy at the commencement of the journey; and he is not liable for 
injuries to a passenger caused by a defect in the carriage, if the defect was such 
that it could neither be guarded against in the process of construction nor dis- 
covered by subsequent examination. Per and Lusu, JJ. (BLackBuRN, 
J., dissentiente, the carrier must provide at his peril a carriage in fact reasonably 
sufficient, and is liable for the consequences of a latent defect). — Readhead v. 
Midland Railway Co., Law Rep. 2 Q. B. 412. 

2. By statute, railway companies are bound to carry children under three 
years without charge, and children between three and twelve at half price. A 
woman, carrying her child three years and two months old, bought a ticket for” 
herself on the defendants’ railway, but none for the child. No question was 
asked as to the child’s age, and the mother had no intention to defraud the com- 
pany. The child was injured by the negligence of the defendants’ servants. 
Held, that he could recover against the defendants. — Austin v. Great Western 
Railway Co., Law Rep. 2 Q. B. 442. 

3. A commercial traveller delivered a parcel of samples to a common carrier 
to be carried to A., but did not state the contents of the parcel, nor the purpose 
for which it was required. By the carrier’s negligence, the parcel was delayed, 
and the traveller spent three days at A., unemployed, waiting for it. Held, in 
an action against the carrier for negligence, that the hotel expenses of the trav- 
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eller while so waiting were too remote, and could not be recovered. — Woodger 
v. Great Western Railway Co., Law Rep. 2 C. P. 318. 

4. A contract by a railway company to carry cattle, signed by the party send- 
ing them, provided thus: (1) ‘*The owner undertakes all risks of loading, 
unloading, and carriage, whether arising from the default of the company’s 
servants, or from defect in the station, or other places of loading or unloading, 
or of the carriage in which the cattle may be loaded or conveyed, or from any 
other cause whatever.” (2) ‘‘The company will grant free passes to persons 
having the care of cattle, as an inducement to the owners to send proper persons 
with them.” Held, that the first provision was unreasonable, and so void by 
17 & 18 Vict. c. 31, § 7; and that it was not made reasonable by the owner 
taking advantage of the second provision. — Rooth v. N. E. Railway Co., Law 
Rep. 2 C. P. 173. 

5. A contract by a railway company to carry goods by a given train, which 
ordinarily arrives at a particular hour, does not amount to a warranty that it will 
so arrive, though the company’s servants know that the sender’s object requires 
that it should so arrive. — Lord v. Midland Railway Co., Law Rep. 2 C. P. 339. 


It being impossible, from the decrease in value of the property of a school 
founded in the reign of Henry VIII., to carry out the system of gratuitous 
education sanctioned by a scheme in 1849, the court, regarding the founder's 
manifest intention not to make a school for the poor only, but to establish a 
liberal system of education, allowed the admission of boys beyond the number 
of free scholars, on payment of fees, but (differing from Woop, V.C.) directed 
that all the scholars, paying and free, should be considered as equally on the 
foundation, and that there should be no competitive examination for admission 
as free scholars. — Manchester School Case, Law Rep. 2 Ch. 497. 

See Morrmary. 


Cotuision. —See Apmiratty, 1; Sure, 3. 
Common Carrier. — See Carrier. 
Company. —See Equity PLeaprneG anp Practice, 3; Huspanp anp WIFE, 


1; MarsHaLitinG or AsseTs; MISREPRESENTATION, 1; PRINCIPAL AND 
AGENT, 1. 


Composition DEED. 


1. Ina former action by the plaintiff against the defendant, the defendant 
“pleaded the general issue, but afterwards withdrew his plea, on the plaintiff's 
agreeing not to sign judgment before May 8th. On May 7th, the defendant 
registered a composition deed under the Bankrupt Act, 1861, § 192, but did 
not plead it to the action. On the 8th, the plaintiff signed judgment. In an 
action on the judgment, /eld, that the defendant could avail himself of the deed, 
because (1) he had not had sufficient opportunity to plead it in the former 
action; (2) because he was bound by the agreement not to make any plea to 
the former action. Whether, if he had had the opportunity and power to plead 
the deed to the former action, he could now avail itself of it, quere. — Braun v. 
Weller, Law Rep. 2 Ex. 183. 


2. The plaintiff having issued execution, the defendant's attorney notified 


| 
4 
4 
q 
q 
q 
| 
q 
4 
| 
q 


DIGEST OF THE ENGLISH LAW REPORTS. 109 


the sheriff's officer, who consented to withdraw only on the attorney’s under- 
taking for the debt and costs. When the undertaking was given, the deed was in 
fact registered. The defendant having paid the sheriff the amount of the under- 
dertaking under protest, and the sheriff having paid it into court, held, on the 
defendant’s motion, that the defendant was entitled to the money. — Milner v. 
Rawlings, Law Rep. 2 Ex. 249. 


CONCEALMENT. — See MISREPRESENTATION. 
Conpition. —See Awarp, 2, 7; SaLe. 
Conriicr or Laws. — See Foreign Court. 


Contract. 
A contract is not binding on the party proposing it till its acceptance by the 
other party has been communicated to him or his agent. — Hebb’s Case, Law 
Rep. 4 Eq. 9. 
See Britt or Brits anp Nores; Carrier, 4, 5; Fravps, Stat- 
uTE OF: HussBanp anp Wire, 1, 2; Mistake; SaLe; 
Sreciric PERFORMANCE. 


Conversion. —See Morrmary, 2; Prosatre Practice, 1. 


ConvIcTIoN. 


The 11 & 12 Vict. c. 43, § 25, provides, that, when justices of the peace 
shall ‘‘ adjudge the defendant to be imprisoned, and such defendant shall then be 
in prison, undergoing imprisonment on a conviction, or any other offence,” the 
justices may ‘‘ award that the imprisonment for such subsequent offence shall 
commence at the expiration of the imprisonment to which such defendant shall 
have been previously sentenced.” Held, that, when a defendant is convicted at 
one time of several distinct offences, the justices have power to award that the 
imprisonment under one or more of the convictions shall commence at the ex- 


piration of the sentences previously pronounced. — The Queen v. Cutbush, Law 
Rep. 2 Q. B. 379. « 


See AuTrErois Convicr. 

CopyricHrt. 

1. The piracy of an engraving by photography is within the statutes for the 
protection of artists and engravers. — Graves v. Ashford, (Exch. Ch.) Law Rep. 
2C. P. 410. 

2. The plaintiff, being clerk of the London Coal Market, was in the habit of 
publishing annually, by authority of the corporation, statistical returns, extracted 
from the corporation books in his custody, of all coal imported into London; 
these returns were supplied to subscribers at £3. 3s.a year. The defendant 
published a work giving the mineral statistics of the United Kingdom during 
preceding years, at a cost of 2s. 6d., and introduced therein the returns published 
by the plaintiff for the preceding nine years, such returns forming about one-third 
of the defendant’s book. The source from which this information was derived 
was prominently acknowledged. On bill for an injunction, held, that the result in 
such cases is the true test of the act; and full acknowledgment, and the absence 
of dishonest intention, will not excuse the appropriation, if the effect of it is of 
necessity to injure and supersede the sale of the original work, and that the 
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plaintiff was entitled to an injunction. — Scott v. Stanford, Law Rep. 3 Eq. 
718. 

3. By the International Copyright Act, 7 Vict. c. 12, § 6, no author of any 
musical composition first published abroad shall be entitled to the benefit of the 
act, unless the title of the musical composition and the name of the author or com- 
poser are registered in England. N. composed and published an opera in full 
score at Berlin, and, after his death, B. arranged the score of the whole opera 
for the piano forte ; also the overture for the piano, and the whole opera pour le 
piano seul. In registering these arrangements, N.’s name was inserted as com- 
poser... Held, that the arrangements for the piano-forte were independent musi- 
cal compositions, of which B., not N., was the composer, and the entry was 
invalid. — Wood v. Boosey, Law Rep. 2 Q. B. 340. 

Corporation. — See Company. 
Corpus. —See ANNuITyY. 
Covenant. — See Awarp, 2; Hvusnanp anp Wire, 3; LaNDLORD AND 
TENANT, 2, 3. 
Law.—See Autrerois Convict; Conviction; EMBEZZLEMENT; 
FELony. 


CRUELTY. 
To establish a charge of cruelty, actual violence of such character as to en- 
danger personal health or safety, or the reasonable apprehension of such violence, 
must be proved. The ground of the court’s interference is the wife’s safety, and 


the impossibility of her fulfilling the duties of matrimony in a state of dread. — 

Milford v. Milford, Law Rep. 1 P. & D. 295. 

Damaces. —See Apmiratty, 2; Carrier, 3; Equiry, 2; Fraups, 
oF, 1; LANDLORD anp TENANT, 2. 


DESERTION. 
Desertion held to commence not when the husband and wife ceased to cohabit, 
but when the husband made up his mind to abandon his wife and live with 
another woman. — Gatehouse v. Gatehouse, Law Rep. 1 P. & D. 331, 


Devise. 

A will made before the Wills Act was to this effect: ‘* As touching my worldly 
estate, I give and bequeath to my wife, whom I likewise make sole executrix, all 
my lands and tenements, by her freely to be possessed and enjoyed, together 
with all my houses and household: goods, deeds, and movable effects; all my 
children to be educated and settled in business according to my wife's discre- 
tion.” Held, that the last clause indicated an intention that the wife should take 
such an estate as would enable her to carry out the testator’s wishes, and that there- 
fore she took the fee. — Lloyd v. Jackson, (Exch. Ch.) Law Rep. 2 Q. B. 269. 

See Legacy; Morrmary, 2, 3; Power; 5-8. 

Discovery. — See Equiry PLeapinG Practice, 1; Propuction oF 
Documents, 1. 


Divorce. —See Cruetty; Desertion; or MarrtaGe. 
EaseMENT. —See WATERCOURSE. 
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EMBEZZLEMENT. 


A married woman having been adjudged bankrupt on her own petition, in 
which she described herself as a widow, was afterwards convicted of having em- 
bezzled her property. Held, that the conviction was wrong, as the property was 
her husband’s. — The Queen v. Robinson, Law Rep. 1 C. C. 80. 


Equity. 

1. Semble, a bill in equity lies to enforce a right of stoppage in transitu. — 
Schotsmans v. Lancashire and Yorkshire Railway Co., Law Rep. 2 Ch, 332. 

2. A. filed a bill against B. for the cancellation of bills of exchange drawn by 
B. and accepted by A., in part performance of a contract, of which B. failed to 
perform on his part, and for an injunction to restrain B. from parting with or 
suing on the bills; and, pending the suit, A. commenced an action against B. 
for damage for breach of the contract. Held, that A. was not obliged to elect 
whether he would proceed at law or in equity. — Anglo-Danubian Co. v. Roger- 
son, Law Rep. 4 Eq. 3. 

See anp Nores; 


Equity PLEADING AND PRacTICcE, 

1. Demurrer allowed to a bill brought by ‘‘ The United States of America,” 
on the ground that a foreign State is not entitled to sue in a court of equity 
without putting forward some public officer on whom process may be served, 
and who can be called on to give discovery on a cross bill. — United States of 


America v. Wagner, Law Rep. 3 Eq. 724. 

2. A legatee, defendant to an administration suit instituted by executors, can 
allege in his answer and prove by evidence a case of wilful default against the 
executors; and if he does not do so, but after an administration decree files a 
bill against the executors, such bill is a supplemental bill, in the nature of a bill 
of review, and cannot be filed without leave of court. — Harvey v. Bradley, 
Law Rep. 4 Eq. 13. 

3. The plaintiff filed a bill, on behalf of himself and the other shareholders, 
against the company and other persons, impeaching certain transactions on the 
ground of fraud. The defendants’ answer was excepted to for insufficiency ; and, 
while the exceptions were pending, the defendants moved to take the bill off the 
file or to stay proceedings. At the hearing of the motion, it appeared that the 
plaintiff had lost money by speculating in the shares of the company, and that he 
owned only five shares, which he had purchased solely for the purpose of qualify- 
ing himself to bring the suit and of being bought off. Held, that, at that stage 
of the cause, the defendants not having sufliciently denied the charges of fraud, 
mala fides of the plaintiff in filing the bill was no ground for taking it off the 
file. — Seaton v. Grant, Law Rep. 2 Ch. 459. 

4. Money will not be ordered brought into court on motion before decree, 
unless it appears clearly on the answer to belong to the plaintiff. — Hagel v. 
Currie, Law Rep. 2 Ch. 449. 

See INTERPLEADER; Propuction oF DocuMENTs, 1; VENDOR aND PuR- 
CHASER OF Rea Estate, 2. 
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Estate By IMPLICATION. 


A testator gave a sum of stock in trust for a married woman for life, and, 
after her decease, if she should leave children, on trust for her husband for life; 
and, after his decease, on trust to divide the same among the children, but, if no 
child, then on trust, after the decease of husband and wife, to other persons 
absolutely. The husband survived the wife, but there were no children. Held, 
that the husband took a life interest by implication. — Blake's Trust, Law Rep, 
3 Eq. 799. 


EsropreLt. —See Bankruptcy, 2. 


EVIDENCE. 
It was the duty of a clerk, who managed a branch business of the plaintiffs, 
as general merchants, to keep them advised of all business transacted ; in dis- 
charge of this duty he wrote them a letter, stating that the defendant had sent 
three boxes to the office, and giving details of the transaction under which they 
were sent. Held, that this letter was not admissible in evidence against the 
defendant after the clerk’s death, as it was neither a declaration against direct 
pecuniary interest, nor an entry made in the discharge of a duty to do a particu- 
lar act and make a record of it.— Smith v. Blakey, Law Rep. 2 Q. B. 326. 
See Propuction oF DocumENTs; WITNEss. 
Execution. — See Composition Derep, 2; [NTERPLEADER; Priority, 38. 
Executor. — See ApMINISTRATION, 2; PROBATE PRACTICE. 


FELony. 

The 24 & 25 Vict. c. 94, § 2, which makes it a felony to ‘‘ counsel or procure 
any other person to commit a felony,” does not apply where such felony is not 
actually committed. — The Queen v. Gregory, Law Rep. 1 C. C. 77. 


Foreien Court. 
A British ship, mortgaged in England, was sent to New Orleans. There 
A. and B., a New Orleans firm, all the members of which were domiciled Eng- 
lishmen, and all but one resident in England, sued the owner of the ship, and, 
as the courts of Louisiana do not recognize the rights of mortgagees not in pos- 
session, seized the ship on writs of attachment. The mortgagees then, to prevent 
the sale of the ship, gave A. and B. bonds for the amounts to be recovered in the 
actions on which the ship was released. On bill by the mortgagees to have 
the holders of the bonds restrained from suing on them, and to have the bonds 
given up, held, that the court had no jurisdiction to stay proceedings on the 
bonds, because (1) the court would not have restrained the attachments, as it 
could not have placed all creditors, foreign and domestic, on the same footing ; 
(2) if it could, the mortgagees should have had the attachments restrained, and 
not have given bonds; and (3) if the prayer were granted, the courts of New 
Orleans would never again release an English ship on the bond of a mortgagee. 
— Liverpool Marine Credit Co. v. Hunter, Law Rep. 4 Eq. 62. 
Foreicn Stare. — See Equity PLeapING Practice, 1. 


ForFEITURE. 
The income of a trust fund was payable to B. for life, or till he should assign 
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the same, or ‘‘do or suffer any act” whereby it should become payable to 
another. A judgment creditor of B. obtained a charging order against the fund. 
Held, that, under the words ‘‘ suffer any act,” a forfeiture had accrued of B.'s 
interest. — Roffey v. Bent, Law Rep. 3 Eq. 759. 


Fravup. 
In equity, nothing can be called fraud, or treated as fraud, except an act which 
involves grave moral guilt. The expression ‘‘ constructive fraud” disapproved 
of. — Smallcome’s Case, Law Rep. 3 Eq. 769. 


Fraups, STATUTE OF. 


1. The defendant contracted in writing to sell the plaintiff five hundred tons 
of iron, to be delivered by the end of July. The defendant delivered none of 
the iron by that time, nor up to the February following, when the plaintiff went 
into the market, and, the price having risen between July and February, he 
sought to recover, as damages for breach of the contract, the difference between 
the contract price and the market price in February; the defendant contended 
that he could only recover the difference between the contract price and the 
market price in July. There was evidence from which the jury might infer that 
the plaintiff’s delay was at the defendant’s request. The jury having found a 
verdict for the full amount claimed, held, that the evidence went to show, not a 
new contract, but simply a voluntary forbearance by the plaintiff, at the defend- 
ant’s request; that the statute of frauds, therefore, did not apply, and that the 
verdict ought to stand. — Ogle v. Earl Vane, Law Rep. 2 Q. B. 275. 

2. C., proposing to marry H., wrote a paper beginning, ‘‘ In the event of a 
marriage between the under-mentioned parties, the following conditions as a basis 
for a marriage settlement are mutually agreed on.” Then followed several sen- 
tences, each in this form: **C. to do so and so, H. to have so and so.” The 
name of neither party was subscribed. The paper was handed to H.’s solicitor ; 
but no marriage settlement was ever executed, and there was evidence that its 
execution was waived. Held (independently of the question of waiver), that 
there was no contract signed by the parties within the meaning of the statute of 
frauds. — Caton v. Caton, Law Rep. 2 H. L. 127. 

Freicut. — See Insurance; 2. 


GENERAL Worps. — See Leaacy, 1. 


GUARANTY. 

A.’s son being indebted to B. & Co. for coal supplied on credit, and B. 
& Co. refusing to continue the supply unless guarantied, A. gave this guaranty : 
“Tn consideration of the credit given by B. & Co. to my son, for coal supplied 
to him, I hereby hold myself responsible as a guarantee to them for the sum 
of £100; and, in default of his payment of any accounts due, I bind myself by 
this note to pay to B. & Co. whatever may be owing, to an amount not exceeding 
£100.” Held, a continuing guarantee. — Wood v. Priestner, (Exch. Ch.) Law 
Rep. 2 Ex. 282. 

See Surety. 

Gvarpian ap Litem. —See Nuturry or Marruce, 2. 
Hicuway.— See NEGLIGENCE, 3. 


Homiciwe. — See AuTREFOIs Convict. 
VOL. Il, 8 
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Huspanp anp WIFE. 


1, The separate estate of a married woman is bound by her debts, obliga- 
tions, and engagements contracted for herself on the credit of that estate; and 
whether such obligations were so contracted must be judged by the circumstances 
of each case. There is nothing in the nature of a joint-stock company, in the 
absence of any special clauses in its articles of agreement, to prevent a married 
woman being a shareholder in her own right so as to bind her separate estate. — 
Mathewman’s Case, Law Rep. 3 Eq. 781. 

2. A. by will appointed real estate to B., a married woman. By a later will, A. 
gave all his property to E. The later will was propounded by E., and opposed 
by D., the heir of A. A compromise was made, the effect of which was that E, 
gave up his suit, and abandoned all benefit under the later will, in consideration 
of receiving £15,000 out of the estate. The agreement for a compromise, after- 
wards made a rule of court, was signed by E., by C., husband of B. (B. was 
present in court, though not a party to the suit), for himself and his wife, and 
by X., D.’s attorney, for D. and B., though without any express authority from 
B. Held, that though B. had adopted and acted on the agreement, and was 
enjoying the property under it, E., who knew that B. was a married woman, and 
could not bind her real estate except in the way prescribed by law, could not 
enforce the agreement against her. — Nicholl v. Jones, Law Rep. 3 Eq. 696. 

3. A marriage settlement contained a covenant, that, if the wife then was, or 
should during the coverture become, entitled to any property to the value of 
£400, for any estate or interest whatever, it should be settled on certain trusts. 
The wife was then entitled, on her mother’s death, to a share in a sum of stock 
in her own right, and to a further share as next of kin of a deceased brother. 
The value of the shares together was over £400; but the value of the wife’s 
reversionary interest in them, at the date of the settlement, was less than £400, 
Held, (1) that the share was included in the covenant, as property to which the 
wife was entitled at the time of her marriage; (2) that the covenant referred to 
the value of the property, not to the value of the wife’s reversionary interest in 
it; (3) that, in estimating the value, the aggregate value of the sums must be 
taken. — In re Mackenzie's Settlement, Law Rep. 2 Ch. 345. 

See CrueLtty; Desertion; EMBEZZLEMENT; NULLITY OF MarRIAGE. 


Contract. 


The defendant agreed to let rooms to the plaintiff; afterwards, learning that 
they were to be used for lectures maintaining that the character of Christ is de- 
fective and his teaching misleading, and that the Bible is no more inspired than 
any other book, he refused to allow the use of the rooms, but did not give this as 
a reason for the refusal. In an action for breach of contract, held, €1) that the 
purpose for which the plaintiff intended to use the rooms was blasphemous and 
illegal, and that the contract could not be enforced at law; (2) that the de- 
fendant might justify his refusal on this ground, notwithstanding his having 
given a different reason. — Cowen v. Milbourn, Law Rep. 2 Ex. 230. 

See Rartway, 2. 

: Income. — See Annuity. 


INsanity.— See Nutuity or MarriaGe. 
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INSURANCE. 


Ship-owners insured the chartered freight for a voyage. The policy contained 
the regular suing and laboring clause, and a warranty against particular aver- 
age. During the voyage, the vessel put into a port of distress so damaged that 
she became a total wreck. The cargo was landed and forwarded in another ship 
to its destination, at an expense less than the chartered freight, and on its arrival 
the full charter freight was paid to the owners. Held, that the ship-owners could 
recover from the insurers, under the suing and laboring clause, the expense of 
forwarding the cargo by the second ship; and that the application of that clause 
was not excluded by the warranty against particular average.— Kidston v. 
Empire Marine Insurance Co., (Exch. Ch.) Law Rep. 2 C. P. 357. 

See Awarp, 2; MarsHALiinG oF Assets. 


INTEREST. 


1. An agent had the entire management of his principal's affairs for several 
years, during which he was never called on to account; errors were then discov- 
ered in some of his accounts, and he paid a small sum, alleging it to be in final 
settlement, and that little, if any thing, more was due. On bill filed and accounts 
taken, a large sum was found due. Held, under the circumstances, fraud not 
being proved, he was not chargeable with interest on the balances in his hands 
till the date of the certificate of the amount due. — Turner v. Burkinshaw, Law 
Rep. 2 Ch. 488. 

2. At the time of an inquisition by a jury before the sheriff as to the compen- 


sation to be paid for land taken by a railway company, there was an executory 
agreement by which that company would be ultimately amalgamated with another 
company in which the sheriff was a shareholder. Held, that the sheriff was not 
“interested in the matter in dispute” so as to invalidate the proceedings. — 
The Queen v. Manchester, Sheffield, and Lincolnshire Railway Co., Law Rep. 
2Q. B. 336. 


INTERPLEADER. 

A sheriff, in possession of goods under a writ of fi. fa., was served with 
notice of an adjudication in bankruptcy against the debtor, and notice by the 
assignee to quit possession. The execution creditor then obtained an order re- 
quiring the sheriff to make a return to the writ. The sheriff sold the goods. 
Held, that the sheriff was entitled to file a bill of interpleader against the assignee 
and the execution creditor; and the assignee was, on interpleader, entitled to 
the proceeds of the sale. — Child v. Mann, Law Rep. 3 Eq. 806. 


JUDGMENT. — See Scrre Facias. 


LanDLORD AND TENANT. 

1. One who agrees to let, impliedly promises that he has a good title to let. — 
Stranks v. St. John, Law Rep. 2 C. P. 376. 

2. In a lease, the lessee covenated not to assign without license, and the 
lessor covenanted not to withhold his license *‘ unreasonably or vexatiously.” 
Held, that it was unreasonable and vexatious in the lessor to refuse his license to 
assign to a person wholly unobjectionable, his object in refusing being avowedly 
his wish to get a surrender of the lease for the purpose of rebuilding. The 
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court decreed the lessor to concur in the assignment, and directed an inquiry to 
assess the damages to be awarded to the assignee for refusal of the license, — 
Lehmann v. McArthur, Law Rep. 3 Eq. 746. 

3. The city council of M. were empowered by statute to order streets to be 
paved by the owners of the adjoining premises, and, in case of their default, to 
do the work themselves, and to charge the respective owners with their propor. 
tionate part of the expenses; and, as an additional remedy, the council were em- 
powered to require payment from any tenant or occupier, to be levied by distress, 
and it was made compulsory on the owner to allow such payments to be deducted 
from the rent. Premises in G. street were demised by the plaintiff to the 
defendant at a ‘clear yearly rent,” the defendant covenanting to ‘‘ pay and 
discharge all taxes, rates, assessments, and impositions whatever which during 
the term should become payable in respect of the demised premises.” Subse- 
quently, the council gave notice to have G. street paved. The plaintiff neglect- 
ing to do the required work, the council caused it to be done, and the plaintiff 
paid his proportional share of the expense. Held, that the payment having 
been made by the plaintiff, not for a rate, assessment, or imposition, payable in 
respect of the premises, but for breach of duty imposed on him by statute, he 
could not compel the defendant, under his covenant, to repay him the amount. — 
Tidswell v. Whitworth, Law Rep. 2 C. P. 326. 

See InteGaL Conrract. 


Leaacy. 


1. Testatrix, a markswoman, made a will shortly before her death, in which 
the only bequest was a gift of her ‘* personal property, consisting of money and 
clothes.” Beside cash and clothes, she owned at her death money out on mort- 
gage, money secured on a promissory note, and a reversionary interest in a sum 
of cash, Held, that the words ‘‘ consisting of money and clothes ” did not cut 
down the preceding general words, and that the whole of her personal estate 
passed by the will. — Dean v. Gibson, Law Rep. 3 Eq. 713. 

2. A testator gave the money to be received under a life-policy, which, at the 
date of the will, would have amounted to £6,416, to trustees, on trust, to invest 
it in government securities, pay the income to his wife for life, and, after her 
death, to pay thereout two sums of £2,000 each, which he had covenanted to set- 
tle on his daughters; and he gave £1,000, part of the residue, to A., £1,000 to 
B., and “‘ £416, residue and remainder of the moneys to be received under the 
policy, after payment of the said four several sums of £2,000, £2,000, £1,000, 


and £1,000, with any future additions that may be made on the policy,” to C. . 


$6,532 was received under the policy, and invested in reduced three per cents at 
ninety-four. At the widow's death, the stock had fallen to eighty-nine. Held, 
that the legacy to C. was a specific legacy of £532, and that, therefore, the 
legacies to’ A., B., and C. must abate ratably. — Walpole v. Apthorp, Law Rep. 
4 Eq. 37. 

See DevisE; Estate sy Impiication; Morrmary, 1, 2; Power; WIL, 
5-8. 

Lecacy Duty.—See ApMInisTRATION, 3. 
Lerrer or Crepit.— See Britis Nores. 


License. — See NEGLIGENCE, 2. 
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Lunatic. —See oF MarriaGe. 
MAINTENANCE. —See Trust, 3. 
— See AuTrerois Convict. 
Marriace.— See Desertion; Fraups, Srarure oF, 2; NULuity 
OF MARRIAGE. 

Marrirep Woman. — See Huspanp anp WIFE. 


MARSHALLING OF ASSETS. 


Policies issued by an insurance company provided that the capital of the com- 
pany should alone be liable to claims in respect of the policies. The company 
was wound up, and the capital applied in paying dividends on the debts due to 
policy holders and general creditors, pari passu. Held, that the doctrine of 
marshalling did not apply, and no calls could be made on the shareholders for 
the purpose of recouping to the policy holders the amount of capital which had 
been paid to the general creditors; but that a call should be made only to pay 
the balance due the general creditors, including those shareholders who were 
general creditors. — In re Professional Life Ins. Co., Law Rep. 3 Eq. 668. 


MINEs. 


A reservation ‘‘ of mines and minerals within and under” land includes stone 
used for road-making and paving, and quarries as well as underground mines. 
— Midland Railway Co. v. Checkley, Law Rep. 4 Eq. 19. 


MISREPRESENTATION. 


1. A prospectus of a railway company stated that ‘‘ the engineer's report may 
be inspected, and further information obtained, at the office.” A. applied for 
shares on a printed form, which stated that he agreed to be bound by the con- 
ditions in the memorandum and articles of association. An examination of these 
papers would have given him the information, the want of which he alleged as a 
reason for rescinding his contract. Trusting to the statements in the prospectus, 
he did not examine them. Held, that his neglect to examine them was no 
answer on a bill by him to be relieved from his contract to take shares on the 
ground of misrepresentations and concealment in the prospectus. — Central Rail- 
way Co. v. Kisch, Law Rep. 2 H. L. 99. 

2. The defendants’ manager gave the plaintiff a guarantee, that, if he would 
supply D., a customer of theirs, with goods to carry out a government contract, 
they would pay D.’s check in the plaintiff's favor, on receipt of the government 
money, in priority to any other payment “ except to this bank.” D. then owed 
the bank £12,000, but the plaintiff did not know this, nor did the manager tell 
him. The plaintiff supplied goods to the value of £1,227; the government 
money to £2,676 was paid by D. into the bank; but the defendants refused to 
pay the plaintiff, and claimed to retain the whole in payment of D.’s. debt to 
them. In an action for false representation and for money had and received, 
held, (1) that there was evidence for the jury that the manager knew and in- 
tended that the guarantee should be unavailing, and fraudulently concealed the 
fact which would make it so; (2) that the defendants would bé liable for such 
fraud in their agent; and (3) that the fraud was properly laid as the fraud of the 
defendants. Whether the plaintiff could have recovered under the count for 


118 DIGEST OF THE ENGLISH LAW REPORTS. 


money had and received, gu@re. — Barwick v. English Joint Stock Bank, Law 
Rep. 2 Ex. 259. 


MIsTAkE. 


A. agreed to hire a fishery from B., A. and B. both believing that under g 
private statute it belonged to B. A. afterwards procured a copy of the statute, 
and found that by it the fishery belonged to himself. On cause petition by A, 
(in Ireland), praying that the agreement might be cancelled and for other relief, 
held, that the agreement should be cancelled as founded on mutual mistake, and 
that there should be a declaration of A.’s title. — Cooper v. Phibbs, Law Rep, 
2H. L. 149. 

MorraaGce. —See Apmiratty, 2; BeNeFir Socrery; ForeriGn Court; Pri 
ority, 1, 2. 


MorrMalrn. 


1. A bequest to the trustees of a chapel in C., to be applied towards the eree- 
tion of a new chapel in C. Held, that the bequest was not void as against the 
statute of mortmain, if there was land belonging to the trustees at the date of 
the will, on which a new chapel could be built in substitution for the old one. — 
Booth v. Carter, Law Rep. 3 Eq. 757. 

2. A., being entitled to moneys secured by bond and mortgage, bequeathed all 
her property to her daughters, B., C., and D., whom she appointed executrixes, 
B. died before A.’s death, and C. died intestate soon after A.’s death, and D, 
became alone entitled to said moneys. The moneys were not called in during 
D.’s life, who by her will gave legacies to charities. Held, that the court would 
not assume, in favor of the charities, a conversion into pure personalty, which 
D. was not bound to make. — Lucas v. Jones, Law Rep. 4 Eq. 73. 

3. A testatrix gave her property not applicable under her will for the purpose 
of mortmain to A., and B., his son, as joint tenants. She gave her property 
applicable for the purposes of mortmain to certain charities. She died possessed 
of large property, of which the greater part was realty. A. was her confidential 
adviser. It appeared from evidence that A. was aware of the gift in the life 
time of the testatrix, and that it was intended by her to be applied for charity, 
and that either by silence or acquiescence he had led her to suppose that it would 
be so applied. On bill by the heirs of the testatrix, held, that the gift to A. and 
B. could not be upheld, and that they were trustees for the plaintiffs. —Jones v. 
Badley, Law Rep. 3 Eq. 635. 


NEGLIGENCE. 
1. The plaintiff being on the premises of the defendant, a sugar-refiner, on 
lawful business, in the course of fulfilling a contract in which the plaintiff's em- 
ployer and the defendant both had an interest, fell through an unfenced hole 
in the floor, without negligence on his part, and was injured. The premises were 
constructed in the manner usual in the defendant's business; but the hole 
could, when not in use, have been fenced without injury to the business. Held, 
that the defendant was liable. — Indermaur v. Dames, (Exch. Ch.) Law Rep. 
2C. P. 311. 
2. The declaration alleged that the defendants were possessed of land with a 
canal intersecting the same, and of bridges across the canal communicating with 
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certain docks of the defendants, which lands and bridges were used, with the 
permission of the defendants, by persons coming to and from the docks; that 
the defendants wrongfully and improperly kept and maintained the land, canal, 
and bridges, and suffered them to be in so improper a state as to render them 
unsafe for persons lawfully passing over the said land and bridges towards the 
said docks; and that G., lawfully passing over and using the bridges, through 
the wrongful, negligent, and improper conduct of the defendants, fell into one 
of the canals, and was injured. Held, that the declaration disclosed no action- 
able breach of duty by the defendants. — Gautret v. Egerton, Law Rep. 2 C. P. 
371. 

3. The defendant, under a contract with the Metropolitan Board of Works, 
opened a public highway for the purpose of constructing a sewer; three or four 
months after the work was finished, the plaintiff's horse was injured by stumbling in 
a hole in the road. The defendant had properly filled up the road; and the hole 
was owing to the natural subsidence which sometimes takes place, sooner or 
later, after such an excavation. Held, that the defendant was not liable for the 
damage; for that the obligation of the defendant, as between him and the pub- 
lic, ceased as soon as he had properly reinstated the road, it being the duty of 
the parish to look after the subsequent repairs, whether rendered necessary by 
subsidence or ordinary wear and tear.— Hyams v. Webster, Law Rep. 2 Q. B. 
264. 

4. The defendant, a contractor employed by a board of works to enlarge a 
sewer, made a dam in the sewer, the water above which was removed by pump- 
ing. Owing to his negligence in not working the pumps, the sewage flowed on 
to and injured the plaintiff’s premises. Held, that the injury was occasioned by 
acts ‘‘done, or intended to be done, under the powers of a board of works,” 
within 25 & 26 Vict. c. 102, § 106, and that the defendant was therefore entitled 
to a notice of an action. — Poulsum v. Thirst, Law Rep. 2 C. P. 449. 

See Carrier, 1-4; Sup, 3. 


Notice. —See NEGLIGENCE, 4; Priority, 1, 2. 
Nuisance. — See Warercoursg, 1, 2. 
NuLuty oF MarriaGe. 


1. If the mind of a person entering into marriage appears to have been dis- 
eased, the court, on a petition for nullity, will not consider the extent of the 
derangement. — Hancock (falsely called Peaty) v. Peaty, Law Rep. 1 P. & D. 
335. 

2. Where a guardian ad litem had been assigned to a lunatic, a petitioner for 
nullity of marriage, the court declined, during the hearing of the petition, to 
adjourn the case on the respondent’s application, suggesting the petitioner's re- 
covery, and her desire for the discontinuance of the suit, or to appoint two 
medical men to examine her; but, after being satisfied by the evidence that she 
was insane at the time of marriage, postponed the decree, to give the respondent 
an opportunity of establishing the fact of the petitioner's recovery ; and intimated, 
that, if satisfied of her recovery, it would not pronounce a decree-except at her 
instance. After three weeks, the guardian ad litem obtained a rule for the 
respondent to show cause why a decree should not be pronounced; and the 
respondent not showing cause, a decree of nullity was pronounced. — Jb. 
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PayMENtT. —See Principat AND AGENT, 2. 
Prenatty.— See Benerir Society. 
Piror. — See Sup, 3. 


Pieapinc. —See ApmiraLty, 1; Awarp, 4; Composition Deep, 1; Equity 
PLEADING AND Practice, 1-3; MIsREPRESENTATION, 2; RELEASE. 


PowER 

A testator gave all his property to his wife for life, and directed her to pay his 
debts, and, ‘at her decease, to make such distribution and disposal of my then 
remaining property among my children as may seem just according to her dis- 
cretion.” Held, a power to the wife, exercisable by will only, to appoint in favor 
of the children living at her death. — Freeland v. Pearson, Law Rep. 3 Eq. 658. 

See Trust, 3; Wut, 4. 

Practice. — See Equiry PLeapING Practice; PropaTe Practice. 

Prescrirtion. — See -WaTERCOURSE, 1. 


PRINCIPAL AND AGENT. 


1. One J., by the authority of the promoters of a proposed railway company, 
and by means of a check signed by them, obtained from the plaintiff money to 
pay parliamentary fees, on an agreement expressing that it was ‘‘ to be repaid 
out of the calls on shares.” The act incorporating the company was passed, the 
promoters being named as the first directors; and at a subsequent meeting 
the directors adopted the acts of J. No shares were allotted or calls made, and 
the undertaking was not proceeded with. Held, that the promoters were person- 
ally liable, notwithstanding the subsequent adoption of their acts. — Scott v. 
Lord Ebury, Law Rep. 2 C. P. 255. 

2. A., having bought goods of B. through a broker, paid for them to the 
broker, partly by an advance on his general account with the broker before 
the delivery of goods, and partly by cash on a settlement of accounts after the 
delivery. The broker did not pay over the money to B., and became bankrupt. 
In an action by B. against A. to recover the price of the goods, except so much 
as had been paid in cash, held (reversing the judgment of the Court of Common 
Pleas), that it was a question for the jury, whether payment to a broker in 
advance was a good payment as against the principal, depending on the custom 
of the trade; and the question not having been left to the jury, a new trial was 
ordered. — Catterall y. Hindle, (Exch. Ch.) Law Rep. 2 C. P. 368. 

See or LapinG; Interest, 1; MisrEPRESENTATION, 2; Ratway, 1. 


Priority. 

1. Personal property was settled on such terms as A. should appoint, and was 
appointed by A. to trustees in trust for S. The property remained under the 
control of the trustees of the original settlement. Held, that a mortgagee of 
S.’s interest, who gave notice of his mortgage to the trustees under the appoint- 
ment, but not to the trustees under the original settlement, should be postponed to 
a subsequent mortgagee, without notice of the prior mortgage, who had given 
notice to both sets of trustees. — Bridge v. Beadon, Law Rep. 3 Eq. 664. 

2. A testator, in 1832, devised copyhold estate, subject to a mortgage, to his 
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wife for life, and then to his children. The will was never proved, and no notice 
of it was entered on the court rolls. The widow emigrated in 1845, leaving 
her eldest son in possession of the estate as her agent. In 1851, the son falsely 
representing himself to be in possession as heir to his father, procured a 
further advance on mortgage, the original mortgage being transferred to the 
second mortgagee. The widow died in 1860, Held, that the mortgagee, having. 
the legal estate and having no notice of any adverse title, was entitled to tack 
his further advance. — Young v. Young, Law Rep. 3 Eq. 801. 

3. The 17 & 18 Vict. ¢. 36, § 1, provides that every bill of sale not registered 
within twenty-one days shall be void as against the assignees in bankruptcy, and 
the execution creditors of the person making the bill of sale, as to any goods then 
in his possession. A. made a bill of sale to S., which was not registered ; after- 
wards he made another bill of sale of the same goods to H., which was registered. 
Execution having issued against A., Sfand H. both claimed the goods; and an 
order was made by which the execution creditors were barred, and the goods 
ordered to be delivered to H. Held, that the order was right, and that S. could 
not set up his bill of sale against H.; for that the consequence of avoiding an 
unregistered bill of sale by execution is to displace the security altogether. — 
Richards v. James, Law Rep. 2 Q. B. 285. 


PROBATE PRACTICE. 

1. Probate will not be granted of a will disposing of real property only, 
though it appoints an executor, and gives the real estate to him, to be con- 
verted into personal estate. — Goods of Barden, Law Rep. 1 P. & D. 325. 

2. An executor who has proved a will in common form cannot take proceed- 
ings to call its validity in question. He cannot, therefore, cite those interested 
under it to propound it in solemn form, or show cause why the probate should 
not be revoked. The executor of an executor is in the same position in this 
respect as the original executor. — Goods of Chamberlain, Law Rep. 1 P. & D. 
316. 

See ApMINISTRATION, 1, 2. 


Propuction oF Documents. 

1. A defendant cannot refuse to produce private and confidential letters from 
a stranger, on the ground that the writers forbid their production ; but the plain- 
tiff will be put on an undertaking not to use them for any collateral object. — 
Hopkinson v. Lord Burghley, Law Rep. 2 Ch. 447. 

2. On a motion in a cause in admiralty, by the defendants, for leave to inspect 
certain letters between the plaintiff and his agent, the judge directed them pro- 
duced for his own inspection before granting the application. — The Macgregor 
Laird, Law Rep. 1 Adm. & Ecce. 307. 


Promissory Note. —See anp Notes; Trust, 2. 


ProxmmateE Cause. 


On the trial of an action for a reward, offered by the defendant, * to any per- 
son who will give such information as shall lead to the apprehension and conviec- 
tion of the thieves” who had stolen watches and jewelry from his shop, it appeared, 
that, about a week after the theft, R., having brought one of the stolen watches 
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to the plaintiff's shop, the plaintiff gave information, and R. was apprehended 
the same day; that, after two or three days, R., being in custody, told where 
some of the thieves would be found; that there they were apprehended a week 
afterwards; that they were subsequently convicted of the theft, and that R. was 
convicted as receiver. Held, that the judge had properly left the evidence to the 
jury, pointing out the remoteness of the information; and that a verdict for 
the plaintiff ought not to be set aside. — Zarner v. Walker, (Exch. Ch.) Law 
Rep. 2 Q. B. 301. 
Rattway. 


1. The general manager of a railway has authority to bind the company to 
pay for medical attendance for a servant of the company injured by an accident 
on the railway. — Walker v. Great Western Railway Co., Law Rep. 2 Ex. 228. 

2. A railway company gave a bond to a contractor, who transferred it to the 
plaintiff, to secure an advance then made to him by the plaintiff. The plaintiff 
having in the name of the obligee brought an action on the bond, it was compro- 
mised before judgment, on the company’s transferring to him all their rolling 
stock as security. The rolling stock was transferred accordingly, but was sub- 
sequently seized by the defendant, an execution creditor of the company. On 
the trial of an interpleader issue before the plaintiff and defendant, held, 
(1) that evidence was not admissible to impeach the original legality of the 
bond; (2) that the conveyance of the rolling stock to the plaintiff was valid as 
against the defendant. — Blackmore v. Yates, Law Rep. 2 Ex. 225. 

See Carrier; Spreciric PERFORMANCE. 


RELEASE. 

To an action of debt the defendant pleaded a release of all “ actions, suits, 
claims, and demands,” which release had been given since the commencement of 
the suit. Held, that the release discharged not only the debt, but also damages 
for its detention and costs, and therefore was properly pleaded as a defence to 
the whole action. — Tetley v. Wanless, (Exch. Ch.) Law Rep. 2 Ex. 275. 

Repeat or Statute. — See Bankruptcy, 5. 
Revocation OF Wut.—See 3. 
Rewarp, Action ror. — See Proximate Cause. 


1. A. contracted to supply B. with goods, ‘delivering on April 17, com- 
plete 8th May.” A. made no delivery on the 17th; and B., on the following 
day, rescinded the contract, and refused subsequent tenders of the goods. The 
plaintiffs having brought an action for non-acceptance, held, that if, on the true 
construction of the contract, A. was bound to commence delivery on April 17th, 
the defendants were entitled to rescind for failure to deliver on that day; held, 
further (by Ketry, C.B., and Picort, B.), that the contract did not bind the 
seller to commence delivery on the 17th, but only to deliver at reasonable times 
between April 17th and May 8th; (by Martin and BramweE t, B.B.), that it did 
bind the seller to commence delivery on the 17th. — Coddington v. Paleologo, 
Law Rep. 2 Ex. 193. 


2. The plaintiff sold the defendants 128 bales of cotton, marked >, at 25d. 
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per Ib., ‘‘ expected to arrive per Cheviot, the cotton guarantied equal to sample. 
Should the quality prove inferior to the guarantee, a fair allowance to be made.” 
The sample was of *‘ Long-staple Salem” cotton. The 128 bales, marked 7 
which arrived by the Cheviot, contained ‘‘ Western Madras” cotton. Western 
Madras cotton is inferior and of less value than Long-staple Salem, and requires 
different machinery for its manufacture. Held, that the defendants were not 
bound to receive the cotton, the allowance clause referring to inferiority of 
quality only, not to difference of kind. — Azémar v. Casella, Law Rep. 2 C. P. 
431. 
See Fraups, STATUTE OF. 
Satisraction. — See 5. 


Scrre Facias. 


The court cannot refuse to issue a sci. fa. to obtain execution, on the ground 
that the judgment is erroneous on its face. — Williams v. Sidmouth Railway and 
Harbor Co., Law Rep. 2 Ex. 284. 


SENTENCE. — See ConvICTION. 
SepaRATE EstaTE. —See HusBaND AND WIFE. 


SHIP. 


1. Goods were shipped under a bill of lading, containing the usual exceptions 
of ‘all dangers and accidents of the sea and navigation of what kind and nature 
soever.” The goods were injured during the voyage by rats, though the ship- 
owner had taken all possible precautions to prevent it. Held, that the ship-owner 
was liable. Kay v. Wheeler, (Exch. Ch.) Law Rep. 2 C. P. 302. 

2. By a bill of lading, freight was to be paid, ‘‘ one-third in cash on arrival 

- at B., and two-thirds on right delivery of the cargo, by bills at four months, or 
cash, deducting usual interest, at the option of the shippers.” The vessel 
arrived at B. The one-third freight was paid, and the shipper declared his elec- 
tion to pay the remaining two-thirds in cash less interest. Held, that the delivery 
of the cargo and payment of the balance of the freight were to be concurrent acts ; 
and that the master was not bound to deliver the cargo unless the consignee paid, 
or was ready and willing at the same time to pay, the balance of the freight. — 
Paynter v. James, Law Rep. 2 C, P. 348. ‘ 

3. To obtain the benefit of the 17 & 18 Vict. c. 104, § 388, exempting the 
owner of a ship having, by compulsion of law, a pilot on board, from liability for 
damage by default of the pilot, it is not enough to show that the pilot was in 
fault, but also that there was no default on the part of the master and crew, which 
might have in any degree been conducive to the damage; therefore, where the 
master and crew neglected to keep a good look-out, and such neglect conduced 
to a collision, the owners were held liable. The duty of a pilot is to attend to 
the navigation, and of the master and crew to keep a good look-out. — The Iona, 
Law Rep. 1 P. C. 426. 

See ApmrraLty; or Lapinc; Foreign Court; Insurance; Srop- 
PAGE IN TRANSITU. 

Soricrror. 


An agreement between a solicitor and a client, that the solicitor shall be paid a 
fixed salary, clear of all office expenses, and including all emoluments, he paying 
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promissory notes, which were not mentioned in the deed. Shortly after E. died. 


124 DIGEST OF THE ENGLISH LAW REPORTS. 


to the client any surplus of receipts over payments, and that the solicitor shall 
transact no professional business for any other client, is not opposed to the policy 
of the law. — Galloway v. Corporation of London, Law Rep. 4 Eq. 90. 


Speciric PERFORMANCE. 


A. made an agreement as to crossings on a railway running through his 
land, the agreement was not carried into effect. Held, that he could not, on the 
ground of any general right, claim to have the crossings made at the discretion 
of the court of chancery. — Earl of Darnley v. London, Chatham, and Dover 
Railway, Law Rep. 2 H. L. 43. 

See Huspanp anp Wire, 2; VENDOR AND PurcHASER OF Reat Estate, 1. 

SratuTe OF Fraups.— See Fraups, OF. 

Statute, REPEAL OF. 


See Bankruptcy, 5. 


SropraGE IN TRANSITU. 


Goods were shipped by the vendor on a general ship, belonging, as the vendor 
knew, to the purchaser. Three parts of the bill of lading, by which the goods 
were deliverable at G. to the purchaser or assigns, were handed to the vendor, 
and the fourth retained by the master. Held, that the right to stop in transitu 


before delivery at G. was gone. — Schotsmans vy. Lancashire and Yorkshire Rail- 
way Co., Law Rep. 2 Ch. 332. 


See Eaqurry, 1. 
Succession Dury.— See ADMINISTRATION, 3. 


Surety. 


A surety who has signed a bond, on the faith of its being signed by the prin- 
cipal debtor also, is bound, though the principal has never signed it, if the 
principal has executed an instrument on which the creditor may sue him, and 
become a specialty creditor of his. — Cooper v. Evans, Law Rep. 4 Eq. 45. 

See GUARANTY. 

Tureat. 


Forcing a builder by threats to discharge a workman because he was not a 
member of a trade’s union, is punishable under 6 Geo. IV. c. 129, § 3, which 


prohibits forcing a master by threats ‘to limit the description of his workmen.” 
— Skinner v. Kitch, Law Rep. 2 Q. B. 393. 


Trust. 


1. Money was, without valuable consideration, given to a trustee, to be held 
on certain trusts then declared, and it was agreed that the transaction should be 
ratified and completed by a deed; and a deed was afterwards executed wholly 
inconsistent with the trusts declared by parol. The court ordered the deed can- 
celled, and the money repaid to the settler who had executed the deed in igno- 
rance of its legal effect. — Lister v. Hodgson, Law Rep. 4 Eq. 30. 

2. E., by voluntary deed, in 1858, assigned certain property and ‘all other her 
personal estate” to R. absolutely, and appointed R. her attorney, in her name, 
but for R.’s sole benefit, to sue for the assigned premises, and to do all acts 


necessary for deriving the full benefit of the assignment. E. owned certain 


if 
4 
q 
i 
q 
4 
q 
q 
q 
q 
A 
a ‘ 
q 
q 
a 
a 
‘a 
q 
a 
| 
fia 
4 
4 
4 


DIGEST OF THE ENGLISH LAW REPORTS. 125 


On R.’s death, in 1864, these notes were found in his possession, but not in- 
dorsed to him; there was no evidence of any delivery of them by E. to R. 
Held, that the property in the notes passed by the deed to R., on the principle 
that the deed operated as a complete declaration of trust by E. of all her per- 
sonal property in favor of R. — Richardson vy. Richardson, Law Rep. 3 Eq. 686. 

3. By a marriage settlement, trustees were to hold £2,000 (coming from the 
wife’s father), on trust, after the wife’s death, for her children, their shares to 
be vested at twenty-one or marriage; with a proviso, that, till the principal 
should be payable to the children, the trustees should apply the whole, or so 
much of the dividends as they should think fit, for the education or mainte- 
nance of the children. The wife died, leaving one child. Held, that this 
was a discretionary trust for maintenance, and not simply a power, and that the 
father was entitled to an allowance for past and future maintenance of bis child, 
without reference to his ability to provide such maintenance ; and an inquiry was 
directed as to the amount to be so applied. — Ransome v. Burgess, Law Rep. 
3 Eq. 773. 

See Cuariry; Morrmarn, 3; Prioriry, 1. 


VeNpor anp Purcnaser OF Estate. 

1. In a suit by a vendor for specific performance, it was certified that a good 
title was not shown; the court ordered a return to the defendant of his deposit- 
money, with interest at four per cent, and declared the defendant entitled to a 
lien on the estate for the same and for his costs. — Turner v. Marriott, Law Rep. 
3 Eq. 744. 

2. The plaintiff agreed to sell land to a railway company for a price payable 
on completion of the purchase, with interest at four per cent from the date of 
the agreement. The company were to be at liberty to take possession on making 
a certain deposit. If, from any cause other than the vendor's default, the pur- 
chase was not completed in six months, interest from the expiration of the six 
months was to be at the rate of five percent. The deposit was made and posses- 
sion taken. The company, when pressed to complete, more than three years after 
the agreement, alleged inability from want of funds. Held, that the plaintiff was 
not entitled to an order, on motion for payment of the balance of the purchase 
money into court. — Pryse v. Cambrian Railway Co., Law Rep. 2 Ch. 444. 

Voruntary Conveyance. —See Trust, 1, 2. 
Warver. — See Awarp, 7. 
Warranty. — See Carrier, 1, 5. 


WATERCOURSE. 


1. Where there is a prescriptive right to foul a stream, the fouling cannot be 
considerably enlarged to the prejudice of others; and the fact that the stream is 
fouled by others is no defence to a suit to restrain the fouling by one.— Crossley 
& Sons v. Lightowler, Law Rep. 2 Ch. 478. 

2. C., wishing to prevent a river’s being fouled by some dye-works, purchased 
from the owners of the works some land on the river, without telling them his ob- 
ject. Held, in the absence of any express reservation, by the owners of the works, 
of the right of fouling, C. could maintain a suit to restrain it. — 1b. 


= 
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8. Where dye-works had not been used for twenty years, and had been 
allowed to fall into ruin, and there appeared no intention of erecting new ones, 
held, that the right of fouling a stream attached to them had been abandoned 
and lost. — Crossley & Sons v. Lightowler, Law Rep. 2 Ch. 478. 

Way.—See NeGiicence, 3. 


Wut. 

1, Awill filled the first and third pages of a sheet of paper, leaving no room on 
the third page for the signatures of the testator and witnesses, which were writ- 
ten crossways on the second page. Held, that the will was duly executed. — 
Goods of Coombs, Law Rep. 1 P. & D. 302. 

2. Some slight alterations and interlineations appeared on a holograph will; 
there was no evidence whether they were made before or after execution, except 
the affidavit of an expert, who thought them written when the will was. The 
court admitted them to probate. — Goods of Hindmarch, Law Rep. 1 P. & D. 
307. 

3. A will was found after a testator’s death, but parol evidence was given 
that he had made a later will, which revoked the former, and which had remained 
in his custody and could not be found, and that he had declared an intention to 
destroy it. The court pronounced for an intestacy. — Wood v. Wood, Law Rep. 
1P. & D. 309. 

4, A married woman made a will in pursuance of a power therein recited, leav- 
ing all the property comprised in the power to her son. By a later will, con- 
taining no recital of a power and no words of revocation, she left all her property 
to her son. She had property other than that appointed by the first will on 
which the second will could operate. Probate was granted of both wills, as 
together containing the will of the deceased. — Goods of Fenwick, Law Rep. 
1P. &D. 319. 

5. A., on the marriage of his daughter, M., covenanted to pay to trustees £10,000, 
with interest till payment, in trust to pay £200 a year to M. for life, the residue 
of the income to her husband; on the death of either, the whole income to the 
survivor, and, after the death of the survivor, to the children ; if no child, and M. 
should survive her husband, to her absolutely ; if she died in her husband’s life, 
then as she should appoint, and, in default of appointment, to the next of kin. The 
principal was not demanded in A.”s life, but the interest was paid. A. afterwards 
made a will, giving his property to trustees, ‘‘ in the first place, to pay his debts 
and legacies,” and then to divide the residue into equal moieties, and to pay the 
income thereof to his daughters, M. and N., respectively, and, on the decease of 
either, to pay her moiety to such person (exclusive of her husband) as she 
should appoint. Held, that the gift in the will was not a satisfaction of the 
covenant, and that the £10,000 must be deducted before the division into moie- 
ties. — Lord Chichester v. Coventry, Law Rep. 2 H. L. 71. 

6. A testator who had been twice married, and had three children by the first 
marriage and two by the second, gave his property to the five in equal shares, 
payable at twenty-one, with a gift over in case of death before the shares became 
payable; and he directed, that, if his children by his first wife, or either of them, 
should receive any moneys as the children of their mother, such moneys should 
be considered deducted from their shares, it being his wish that all his children 


if 
q 
| 
| 
q 
| 
| 
q 
. 


DIGEST OF THE ENGLISH LAW REPORTS. 127 


should share, and share alike. After the eldest child had attained twenty-one, 
but before any of the rest had done so, the children of the first marriage became 
entitled to a fund as children of their mother. Held, that as the share coming 
to the eldest son could not be deducted from his share of his father’s property, 
and as it was intended that the proviso in the will should affect all the children 
alike, no deduction should be made from the shares of any of the children of the 
first marriage. — Stares v. Penton, Law Rep. 4 Eq. 40. 

7. Testator gave £20,000 to A. for life, with remainder, ‘in case F., the 
eldest son of A., shall be living,” to F. for life, remainder to F.’s children, and, 
in default of children, to A.’s other sons, successively, in strict settlement. He 
also gave a share of the residue to A. for life, remainder to ‘all the children of 
A., except F.” F. died in A.’s lifetime, unmarried, when B. became the eldest 
son of A. Held, notwithstanding, that B. was entitled to a share in the residue, 
and that the representatives of F. were excluded. — Wood v. Wood, Law Rep. 
4 Eq. 48. 

8. A testator gave his real and personal estate to trustees, as to one-fourth, to 
A. for life, and after her death to her children, and, in default of children, to B., 
C., and D., and their issue, in the same manner as thereinafter directed respect- 
ing their original shares ; as to another fourth, to B. for life, and after his death to 
his children, and, in default of children, to A., C., and D., and their issue, in the 
same manner as directed respecting the original shares; as to another fourth, on 
trust for C. and her children, referring to the share of A. with the same expres- 
‘sions as are used in giving the fourth share; and the fourth share hé gave on 
trust for D. and his children on the trusts, and subject to the powers and authori- 
ties, and with the like remainders over in default of issue, and similar and in all 
respects corresponding with the trusts, powers, and authorities expressed and 
declared concerning the share given to B. and his children as effectually as if the 
same trusts were there repeated. D. died unmarried. Held, that the fourth 
share went over to A., B., and C. — Surtees v. Hopkinson, Law Rep. 4 Eq. 98. 

See ApMINISTRATION ; ANNUITY; Devise; Estate By Impuiication; 
acy; Mortmatn; Power; Propate Practice. 


To impeach the veracity of a witness, witnesses may be called to swear that 
they would not believe him on oath. — The Queen v. Brown, Law Rep. 1C. C. 70. 
Worps. 
** Claims and Demands.” —See RELEASE. 
“* Constructive Fraud.” —See Fravp. 
** Mines and Minerals.” —See Mixes. 
On” a day certain. — See Sate, 1. 
** On delivery.” —See Suir, 2. 
** Suffer.” — See ForFeiTure. 
Unreasonable or vexatious.” —See LanpLoRD anp Tenant, 2. 
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For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 53 Maine; 46 New Hampshire; 
12 Allen (Massachusetts) ; 35 New York (Court of Appeals, 8 Tiffany) ; 
47 Barbour (New York Supreme Court); 51 Pennsylvania; 16 Ohio 
State; 26 Indiana; 22 Maryland; 30 California. 


Accreprance. — See Carrier, 3; Contract, 4. 
AcquiTTraL. —See Law, 2. 


ACTION. 


1. Where A. had hired his son to B. for a given time and at a fixed price, and 
before the time had expired gave an order on B. to pay C. the amount then due, 
or which might become due thereafter for his son’s wages, which order was 
accepted by B. ; held, that after said term of service had expired, and the con- 
tract had been fully performed by A., C. might maintain an action for money 
had and received against B. for the amount agreed to be paid for such labor. — 
Kent v. Watson, 46 N.H. 148. 

2. The defendant company, by the careless management, or through the de- 
fective condition, of one of their engines, set fire to a quantity of wood in one 
of their sheds. The fire consumed the woodshed, and spread to and consumed 
the house of the plaintiff, about one hundred and thirty feet distant from the 
shed. Held, that no cause of action existed in favor of the plaintiff against the 
‘ company, by reason of such loss, on account of the remoteness of the damage. 
— Ryan v. N.Y. Central R.R. Co., 35 N.Y. 210. 

3. If a mortgagee of land voluntarily promises the mortgagor not to act under 
a power of sale contained in the mortgage without notice to him, but is after- 
wards induced by falsehood to assign the mortgage to persons who thereupon 
proceed to sell the land, under the power of sale, without notice to the mortgagor 
and clandestinely, whereby the latter is deprived of his equity of redemption, he 
can maintain no action at law against the parties guilty of the fraud. — Randall 
v. Hazelton, 12 Allen, 412. 

4. Where opposition to the charter of a railroad, or to the modification of one 
already granted, is made before the legislature merely to protect a private in- 
terest, and the party making the opposition is induced to withdraw it, in consider- 
ation of indemnity secured to him for the injury anticipated, such indemnity will 
be enforced, unless, from the peculiar circumstances of the case, the legislature 
was liable to be misled, and to do what it would not have done had not the trans- 
action been concealed from its knowledge. — Low v. Conn. & Pass. Rivers R.R. 
Co., 46 N.H. 284. 

5. No action lies for the turning of mere surface water from one’s own land 
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upon the land of another when caused by erections authorized by law. — Greeley 
y. Maine Central R.R. Co., 53 Me. 200. ' 

6. Where a person receives his mother-in-law into his house as a member of 
his family, there is no obligation on her part to pay for board, without there be © 
an express promise, or the circumstances be such as to raise an implied promise. 
— Cauble v. Ryman, 26 Ind. 207. 

7. Where B., the owner of a small flock of sheep, apparently sound and 
healthy, but known by him to be diseased with a contagious malady, falsely and 
fraudulently represents them as sound and healthy to A., acting as the known 
agent of C., and A., confiding in such representations, buys them for C., and 
with the avowed purpose of mingling them with a larger flock then belonging to 
C., in consequence of which mingling the united flock is infected; and, A. and C. 
being still unaware of the existence of the disease, A. buys the united flock from 
C., and suffers damage from the continued spread of the disease: held, that 
the representations not having been made to A., to induce him to act upon them 
in any matter affecting his own interests, he cannot maintain an action against 
B. for the deceit. — Wells v. Cook, 16 Ohio St. 67. 

See Conrract, 2; Covenant; Executors anp ADMINISTRATORS; FRauD; 
MasTER AND SERVANT; PaRTNERSHIP, 1; PrincipaL aND AGENT; RecorD; 
Rewarb. 


ADMINISTRATOR. — See ExEcuToORS AND ADMINISTRATORS. 
Apissions. —See Law, 1; Evinence, 7. 
AGENT. — See Principat anp AGENT. 

AGREEMENT. —See Contract, 3, 5; Fraups, Stature oF, 1, 2. 


See Cromnat Law, 1. 


ALTERATION OF INSTRUMENT. 

A mortgage of land is not rendered invalid by the fraudulent addition, by the 
grantee, of the name of the grantor’s wife, as a party signing the same for the 
purpose of releasing dower. — Kendall v. Kendall, 12 Allen, 92. 

See anp Nores, 3; Bonp, 1. 

Annuity. —See APPORTIONMENT. 


APPORTIONMENT. 


The general rule that apportionment is not to be made of rents, dividends, 
annuities, or other periodical payments, becoming due at fixed intervals, but only 
of sums accruing de die in diem, does not apply to dower and sums for the main- 
tenance of a wife or child; and an annuity to a widow, ‘in lieu and full satisfac- 
tion of all dower,” is within the exception, and runs to the last day of life, 
although it was payable quarterly, and the widow died in the middle of a quarter. 
Blight v. Blight, 51 Penn. 420. 

AssIGNMENT. —See Brits anp Nores, 6; Fraup; FraupvuLent Convey- 
ANCE, 2. 


AssuMPsIT. 


One who enlisted in the military service of the United States under a repre- 
sentation that the town towards the quota of which he enlisted was only paying 
VOL. II. 9 
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a certain sum as bounty, and who accordingly accepted said sum without any 
contract for the payment of any thing further to him, may nevertheless recover, 
upon a count for money had and received, from the broker through whose agency 
he enlisted, a sum paid to such broker by the town as bounty for the enlistment. 
— Sullivan v. Fitzgerald, 12 Allen, 482. 
See Town. 
ATTACHMENT. 

Where several suits are pending against the same person whose property is 
attached upon them all, if the first attaching creditor intentionally take judgment, 
though by agreement with his debtor, on claims which were not recoverable under 
any count in his declaration, that will dissolve his attachment as against the sub- 
sequent attaching creditors. — Page v. Jewett, 46 N.H. 441. 

It seems, however, that if a prior attaching creditor, in consequence of mere 
mistake and inadvertence, unintentionally takes judgment for too large an 
amount, that will not vitiate his attachment as to subsequent attaching creditors, 
— Ib. ‘ 

See Orricer; PartNnersuip, 2; Sate, 3; Trustee Process. 


ATTORNEY. 


A demand by an attorney upon his client for a certain sum as a compensation 
for services rendered, is only a proposal to receive that amount for the debt; 
and, if payment is refused, the recovery cannot be limited to the amount de- 
manded, if the services are shown to be of greater value. — Miller v. Beal, 
26 Ind. 284. 


AUCTIONEER. —See Fraups, or, 3. 


BaILMENT. 

The liability of an innkeeper attaches to goods when they are brought within 

the inn, or otherwise placed within his custody in some customary and reasonable 

manner; and if a guest hang up his coat in the place in an inn allotted for that 

purpose, although in the absence of the landlord and his servants, it is infra 
hospitium, and the innkeeper is held. — Norcross v. Norcross, 53 Me. 163. 

Banxruptcy.— See Wut, 5. 
Bit or Excuance. —See anp Nores. 


Brits anp Notes. 


1. Suit upon a promissory note. Answer, by one of the defendants, that he 
was merely a surety on the note, and that the payee had, without his knowledge, 
taken another note from the principal, for interest upon the amount of the first 
note, at the rate of fourteen per cent per annum. Held, that a mere failure to 
give information, unasked, as to the other note, did not constitute a fraud upon 
the surety. — Coats v. McKee, 26 Ind. 223. 

2. A note, payable in bills of a particular bank, without reference to their 
value or currency, is not commercial paper; and want of consideration is a good 
defence to an action thereon by an indorsee against the maker. — Shamokin 
Bank vy. Street, 16 Ohio St. 1. 

3. In a promissory note, made payable one year after date, there was the fol- 
lowing clause: ‘* The above to be at ten per cent interest annually.” Held, that 
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the word annually, in this connection, is to be understood as relating to and 
defining the rate of interest, and that the clause is not a stipulation for the 
annual payment of interest; that the interlining the word ** paid” before the 
word annually in said clause is a material alteration of the note. — Patterson v. 
McNeeley, 16 Ohio St. 348. 

4. Where a negotiable promissory note is given for the price of liquors ille- 
gally sold, and a suit is brought upon it by an indorsee, the burden is on him to 
prove that he is a bona fide holder for value, if he undertakes to shut out the 
defence arising from the illegality of the sale. — Garland v. Lane, 46 N.H. 245. 

5. A melodeon was sold to one R., for the price of which he gave his promis- 
sory note, but the property was not to vest until his note was paid. Afterwards, 
R. conveyed his interest in the instrument to the defendant, and R.’s note was 
transferred by the vendors to a third person. Held, that the interest of the ven- 
dors in the melodeon was incident to the note, as in the case of a mortgage or 
pledge, and that, upon the transfer of the note, the interest of the payees in the 
melodeon passed to the indorsee; and that consequently the vendors, these 
plaintiffs, could not maintain trover for it. — Esty v. Graham, 46 N.H. 169. 

6. An assignment and delivery of a negotiable promissory note before matu- 
rity, without the indorsement of the payee, gives to the assignee only the rights 
of the payee; and a contemporaneous promise by the payee to indorse, if not 
complied with till after maturity, will not avoid the defence of a want of consid- 
eration at the inception of the note, in an action by the assignee against the 
maker. — Haskell v. Mitchell, 53 Me. 468. 

7. Mercantile usage in Maine has established the damages on a dishonored 
bill of exchange on London, recoverable by the holder, at ten per cent; and thé 
court cannot vary this rule in a monetary crisis on account of a depreciation of 
the currency of the country (Davis, Watton, and Barrows, JJ., dissenting). 
— Wood v. Watson, 53 Me. 300. 

8. The answer in a suit upon a promissory note alleged that the consideration 
of the note had failed in this, that said note was given for a part of the price of 
a grain warehouse, &c., purchased by the defendant of the plaintiff: that, at the 
time of said sale, the plaintiff had an agency for another party to buy grain on 
commission at said warehouse, and by the terms of the sale was to transfer said 
agency to defendant, which he had failed to do; and that, if said agency had 
been transferred, defendant could have made during that grain season $400, the 
amount of the note in suit. Held, that as the agency was for no determinate 
period, and depended upon the will of another, there was no method by which 
its value could be estimated, and hence that the answer was bad. — Burr v. Wil- 
son, 26 Ind. 389. 

See Contract, 5; Interest, 3; Notice; Payment, 1, 2. 

or Lapinc.—See Suirs anp 


Bonp. 

1. A party executing a deed, bond, or other instrument, and delivering the 
same to another as his deed, knowing that there are blanks in it to be filled 
necessary to make it a perfect instrument, must be considered as agreeing that 
the blanks may be thus filled after he has executed it ; and this principle includes 
the insertion of the penal sum of a collector's bond under such circumstances. — 
Inhab. of S. Berwick v. Huntress, 53 Me. 89. 
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2. A bond, perfect upon its face, apparently duly executed by all whose names 
appear therein, purporting to be signed, sealed, and delivered by the several 
obligors, and actually delivered by the principal without stipulation, reservation, 
or condition, cannot be avoided by the sureties upon the ground that they signed 
it upon the condition that it should not be delivered unless it should be executed 
by other persons, who did not execute it, when it appears that the obligee had no 
notice of such condition, and nothing to put him upon inquiry as to the manner of 
its execution, and also that he has been induced upon the faith of such bond to 
act to his own prejudice. — State v. Peck, 53 Me. 284. 

3. Although a bond in a penal sum does not carry interest as a part of the 
contract, interest on the amount of the penal sum may be added by way of 
damages for the detention thereof, after it is the duty of a surety to pay the 
same. — Bank of Brighton v. Smith, 12 Allen, 243. 

4, A person named as surety in the body of a bond signed his name on the 
left-hand side of the page, in the place appropriate for the attestation of wit- 
nesses; and a person not named in the body of the bond signed his name on 
the right-hand side of the page, by one of the seals. Held, that it might be 
shown by parol evidence that the former intended to sign as a surety and the 
latter as a witness, and the former might accordingly be held liable on the 
bond. — Richardson v. Boynton, 12 Allen, 138. 

5. The possession by the obligee of a joint and several bond, drawn for the 
signatures of four, three being sureties of the fourth, signed only by the prin- 
cipal and two sureties, is prima facie evidence of its delivery. In the absence 
of any fact going to contradict the words ‘signed, sealed, and delivered,” at 
the close of the bond, they must be taken as declaring the truth; and the bond is 
complete as regards any who signed it. — Grim v. School Directors, &c., 51 Penn. 
219. 

See EstorreL; Execurors aND ADMINISTRATORS. 


Bounty. —See AssuMpsIrT. 
Burpen or Proor.—See Britis anp Nores, 4. 


CarRIER. 

1. Suit to recover the value of goods shipped by railroad from C. to K. The 
goods were safely carried to K., and, the consignee not being present to receive 
them, were there stored in the company’s warehouse, which was reasonably 
secure. During the night, the goods were destroyed by some unknown person, 
who entered the warehouse through a grain shoot. No notice of the arrival of 
the goods was given the consignee, who was not at the station on the arrival 
of the train, nor had he any such notice in fact. Held, that the liability of the 
railroad company as a common carrier was terminated when the goods were dis- 
charged from the cars, and stored in the warehouse. — The Cincinnati & Chicago 
Air Line R.R. Co. v. McCool, 26 Ind. 140. 

2. It is the duty of a railroad company which undertakes to carry live animals 
for hire to provide cars of sufficient strength to prevent the animals from break- 
ing through the same; and they will be responsible for a loss occurring through 
their failure to do so, although the animals were unruly and vicious; but they will 
not be responsible for an injury to the animals occurring simply from their own 
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viciousness or unruliness while being carried in a proper car. — Smith v. New 
Haven & Northampton R.R. Co., 12 Allen, 531. 

3. Where a package of goods is forwarded by a carrier, to be paid for on 
delivery, the consignee is entitled to a reasonable opportunity to inspect them 
before he accepts them; and the carrier may afford him reasonable facilities for 
doing so, without making himself chargeable for the price, even if he put them 
into the hands of the consignee for that purpose, and receive from him the price 
as personal security to the carrier that the goods shall be returned, if not ac- 
cepted, after a reasonable opportunity to examine them.— Lyons v. Hill, 
46 N.H. 49. 

See Damaces, 1. 

Cuarity. 

Where the owner of land devotes it by parol to a public charity, permits it to 
be built upon and improved, encourages the expenditure of money and labor 
upon it, and allows those interested to enter upon its enjoyment, it is not within 
the Statute of Frauds; but he will be held in equity trustee for those erecting 
the building, and they trustees for the beneficiaries. — McLain v. School Direc- 
tors, &c., 51 Penn. 196. 

The boundaries of the lot in question were not fixed at the time of the dedi- 
cation, but were reasonably defined at the time of the suit by the acts of the 
grantor. Held, that they were sufficiently certain to support the use. — Jb. 

Citizensuip. — See ConstitutionaL Law. 
Common Carrizr. — See CarRIER. 


ConDITION. 


The right or possibility of reverter, which belongs to a grantor of land on 
condition subsequent, is extinguished by a conveyance thereof by deed to a 
third person before entry for breach of condition, even though such conveyance 
be to a son of the grantor, who, upon the grantor’s death, becomes his heir. — 
Rice v. Boston & Worcester R.R. Corp., 12 Allen, 141. 

See Bonn, 2; Deep, 3; Sate, 2. 


Conruict or Laws. — See INTEREsT, 3. 
ConsIDERATION. — See Britis anp Notes, 6, 8. 


ConstTiTuTIONAL Law. 


In an action by S. upon a promissory note, it appeared that he was a free- 
born negro; that he was born in the State of Ohio; and that he resided in the 
State of Ohio from his birth till his removal into the State of Indiana. Held, 
that a free man of color, born within the United States, is a citizen of the United 
States, and as such is entitled to become a citizen of any one of the several 
States by becoming a resident thereof. Also, that the thirteenth article of the 
Constitution of Indiana, which prohibits any negro or mulatto from coming into 
the State, and declares all contracts made with such as shall come into the State 
contrary to its provisions void, and the act of June 18, 1852, entitled ‘* An act 
to enforce the thirteenth article of the Constitution,” are repugnant to the Con- 
stitution of the United States. — Smith v. Moody, 26 Ind. 299. 
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ConTRACT. 


1. Under a contract stipulating for the payment of a sum of money in gold, 
‘‘or, if paid in paper, the amount thereof necessary to purchase the gold at the 
place of payment,” it is not incumbent upon the promisor, in case of his failure 
to pay the sum in gold, to pay a greater sum in legal-tender notes. — Brown v, 
Welch, 26 Ind. 116. 

2. Services rendered for hire in procuring recruits and enlisting them into 
the military service of the United States, are not contrary to public policy, 
although the person rendering them has no interest, except under his contract, 
in filling the quota of the town towards which they are credited; and an action 
may be maintained to recover a sum agreed to be paid for such services. — Combs 
v. Scott, 12 Allen, 493. 

3. An agreement by two that one of them shall bid in behalf of both fora 
mail contract is not invalid, unless made with a design to defraud the Govern- 
ment, by preventing competition in the bids, or in some other way. — Huntington 
vy. Bardwell, 46 N.H. 492. 

It is not illegal for one interested in a contract for carrying the mail, but not 
a nominal party to it with the Government, to sign the bid and contract as 
surety, unless this was done with the design to defraud the Government. — Jb. 

4. In reply to a letter from the plaintiff, inquiring the lowest cash price of a 
lot of land owned by the defendant, the latter wrote the former: ‘* Having fixed 
a price on my lot agreeably to promise, I inform thee that I put it at $3,000 
cash;” to which the plaintiff rejoined by letter that he would take the land at 
the price named, and that the defendant might send the deed to his agent, to 
whom he would pay the money, on receipt of the same. To this the defendant 
replied, ‘‘ I have withdrawn my lot from sale.” Held, that the plaintiff's letter 
agreeing to take the land at the price named, unaccompanied by tender of the 
price, was not an acceptance of the defendant’s proposal to sell, but a new pro- 
posal containing conditions different from those implied in defendant’s offer; and 
that, until a tender was made, the defendant might withdraw his offer without 
breach of contract. — Maynard v. Tabor, 53 Me. 511. 

5. The plaintiff agreed, in writing, to do certain work against a day fixed, 
for a specific sum, he to be paid besides for extra work, &c.; one-half the work 
‘* payable in promissory notes at three and six months.” Held, that the agree- 
ment was not for a credit, but that the payment in promissory notes was for the 
benefit of the defendant, and he should have given the notes when the work 
was delivered; not having done so, he was liable to pay in money immediately. 
Brown v. Foster, 51 Penn. 165. 


See Action, 1; Brits anp Nores, 8; VENDOR aND PurcHASER OF REAL 
EstaTeE. 


Conveyance. — See Conpition; Lien, 1, 2; Recorp. 


CoRPORATION. 


A bill in equity was brought against the stockholders of a corporation, located 
in New Hampshire, for the purpose of charging them personally for a debt of the 
corporation due the plaintiffs. Some of the defendants were residents of New 
Hampshire, and appeared, Others were residents of other States ; and, not appear- 
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ing, the bill was, as to them, taken pro confesso. It appeared that some of 
the defendants, both within and without the State, were insolvent. By the 
statutes of New Hampshire, the liability of stockholders in such corporations 
for such debts as they are made personally liable to pay, is joint and several. 
Held, that the stockholders in such a corporation were liable as though they were 
partners ; that the solvent stockholders residing in New Hampshire must pay the 
entire debt ; a decree to be made against each for the same proportion of the debt 
that the number of shares owned by him bears to the whole number of shares 
owned by all the solvent New Hampshire stockholders. — Erickson v. Nesmith, 
46 N.H. 371. 
Sde Trust; Way, 5. 


CovENANT. 

In an action for covenant broken on the covenants of a deed made by the 
father of the defendants to the plaintiff, in which he covenanted for himself and 
his heirs, the declaration alleged that the defendants had ‘‘ received personal 
assets as heirs of their said father, sufficient to perform all the covenants of the 
aforesaid deed.” On demurrer to the declaration, held, that, although at com- 
mon law the heir was liable, on the covenants of the ancestor in which he was 
specially bound, only to the extent of the real estate descended to him, yet, when 
by statute the personal estate is made to descend to him substantially in the 
same way, a correct application of the common-law principle requires it to be 
treated as assets in his hands, equally with the real estate ; and therefore such 
heir is liable on the covenants of’ his ancestor, which could not have been proved 
while the estate was in the course of administration, to the extent of the per- 
sonal, as well as the real estate, descended to him (Pex.ry, C.J., and Bart- 
LETT, J., dissenting). — Hall v. Martin, 46 N.H. 337. 

See Ramroap, 2; Witt, 4. 


Law. 

1. The defendant's attempt to prove an alibi in a criminal case is no admis- 
sion of the body of the crime charged, nor does his failure to prove the alibi 
afford any presumption that he was present at the time and place when and 
where the crime is charged to have been committed. — Toler v. The State, 16 
Ohio St. 583. 

2. The discharge of a jury in a criminal case, without the consent of the 
accused, because of their inability to agree upon a verdict, after ample time 
spent in deliberation, does not operate as an acquittal. — State v. Walker, 26 
Ind. 346; State v. Nelson, ib. 366. 

See Jury. 


DaMAGEs. 


1. The rule of damages in an action against a common carrier for a failure to 
transport live animals to market and deliver them there in good condition on a 
certain day, in accordance with his undertaking, is the difference between 
their market value there in good condition on the day when they ought to have 
been delivered, and their market value there in their actual condition on the day 
when they were delivered. — Smith v. New Haven & Northampton R.R. Co., 12 
Allen, 531. 
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2. The damages for wrongfully removing the gold-bearing earth from a 
mining claim and extracting the gold therefrom, are the value of the gold less 
the expense of digging the gold-bearing earth and separating it from the realty, 
so as to make it personal property. — Goller v. Fett, 30 Cal. 481. 

See Brits anv Nores, 7; Bonn, 3; Evipence, 2; Insurance, 3, 6; Lanp- 
LORD AND TENANT, 1; SLANDER. 


Deceit. —See Action, 7. 


Deciarations. —See Evipence, 1. 


Deep. 
1. If the deed of an insane person not under guardianship, obtained without 
fraud and for an adequate consideration, has never been ratified or affirmed, it 
may be avoided by his heirs, not only as against his immediate grantee, but also 
as against subsequent bona fide purchasers for value and without notice. — Hovey 
v. Hobson, 53 Me. 451. 

2. Reference was made in a deed, which did not contain a description of the 
premises conveyed, to a map ‘duly recorded in the Recorder's office” for 
the proper county. It appeared that the map in question was made with pencil, 
and not with ink, and that it was pasted between the leaves of the book of 
records. Held, that the map was not recorded within the spirit of the act pro- 
viding that the several instruments entitled to record shall be recorded ‘in large 
and strong-bound books, and in a fair, large, and legible hand,” and was not, 
therefore, admissible in evidence. — Caldwell v. Center, 30 Cal. 539. 

3. If a grant of a homestead is made on condition ‘‘ that the grantor and his 
wife shall be allowed to reside on said homestead during their respective natural 
lives, and, so long as they thus reside thereon, the grantee, his heirs and assigns, 
shall furnish them with a comfortable maintenance and support in sickness and 
in health, it being understood that the grantee, his heirs and assigns, with their 
families, may also in the mean time reside on said homestead,” the grantee has no 
right to insist that the grantor or his wife shall become a part of his family, or 
receive their support at the table and in the apartments occupied by him; and 
a refusal to furnish such support in a separate room will be a breach of the condi- 
tion. — Hubbard vy. Hubbard, 12 Allen, 586. 

4. By a deed between A. L., Sr., of the first part, and ‘‘ the heirs of A. L., Jr.,” 
of the second part, the grantor, ‘for the natural love and affection he hath for 
his grandchildren,” as well as for one dollar, granted certain land to the ‘ said 
party of the second part and to their heirs,” A. L., Jr., being then living. Held, 
that the word ‘‘ grandchildren” was a sufficient designatio personarum, and that 
** heirs ” was a word of purchase. — Huss vy. Stephens, 51 Penn. 282. 


See ALTERATION OF INSTRUMENTS; EvipENcrE, 4; Lien, 1; PRESCRIPTION ; 
Wut, 1, 4. 


Derence.—See Brits anp Norss, 2. 
De.ivery.—See Bonp, 5; Fraups, Stature or, 2; Saxe, 1. 
Demurrer. —See Stamp, Unirep Srates Revenve, 1. 
Devise. —See Wit, 4, 5. 
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Donatio Mortis Causa. 


A soldier, about to start for the army, handed to a friend two promissory 
notes, enclosed in an envelope addressed to plaintiff, and told his friend to 
deliver it to her, ‘‘ and, if he never came back, he wanted her to get the notes; 
that he would rather she should have them than any other person.” They were 
delivered to her two days afterwards. The donor was in good health at the 
time, but died of disease in the army about four months after. Held, not a good 
donatio mortis causa. — Gourley v. Linsenbigler, 51 Penn. 345. 


Dower. — See APPORTIONMENT. 


Drover’s TICKET. 


A drover, transporting live stock in the cars of a railroad company, for which 
he paid freight, received a ticket to ‘‘ pass the bearer in charge of bis stock,” on 
which was indorsed, ‘‘ The person accepting this free ticket assumes all risk 
of accidents, and expressly agrees that the company shall not be liable, under 
any circumstances, whether by the negligence of their agents or otherwise, for any 
injury to'the person, or for any loss or injury to the personal property, of the 
person using this ticket.” Held, that the drover was not a gratuitous, but a 
paying, passenger; and also that the indorsement was no excuse for negligence 
on the part of the company. — Pennsylvania R.R. Co. v. Henderson, 51 Penn. 
315. 


EASEMENT. 


1. The public have a right of way in every stream which is capable, in its 
natural state and its ordinary volume of water, of transporting, in a condition 
fit for market, the products of the forests or mines, or of the tillage of the soil 
upon its banks. Nor is it essential to the easement that the ordinary state of the 
stream, at all seasons of the year, should be such as to make it navigable; if its 
periods of high water or navigable capacity are of regular recurrence, and ordi- 
narily continue a sufficient length of time to make it useful as a highway, it is 
subject to the public easement. — Morgan v. King, 35 N.Y. 454. 

2. A vendor of land reserved to himself, his heirs and assigns, the right of 
taking for ever so much water from a spring situated thereon, from which water 
was then taken in a pipe to supply the grounds of a neighbor, as then ran in 
said pipe, so long as the same should last, together with .the right to replace 
the same with a pipe of a certain size, and thereupon to take so much water as 
would run through the substituted pipe, and to enter and repair the aqueduct at 
all times, upon payment of the damages caused thereby. The neighbor received 
the water under a revocable license ; and no part of the vendor's remaining land 
‘had the use of water from the spring. Held, that the reservation gave to the 
vendor an assignable right to take the specified quantity of water, not annexed 
to any particular estate, or limited as to the place or manner of its enjoyment. — 
Goodrich vy. Burbank, 12 Allen, 459. 

See Action, 5. 


EJECTMENT. 
In a city having a known system of notation, regulated by municipal laws, 
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and acted upon by every one, the description of premises in ejectment by the 
number is sufliciently definite. — Flanigen v. Philadelphia, 51 Penn. 491. 
Enporser. —See Notice, 
EquitaBLe Conversion. —See WILL, 2. 


Equiry. 

T. died in 1847, intestate, leaving S., an infant, his only heir. The personal 
assets being insuflicient to pay the debts of the estate, T.’s administrator, by the 
advice of the family and friends of the infant heir, received the rents of the real 
estate, and applied them in payment of the debts of the ancestor's estate, 
instead of selling part of the infant’s lands for that purpose. The infant had no 
statutory guardian; but his mother did not object to the arrangement, which was 
clearly beneficial, the lands rising rapidly in value. S. died in 1849, leaving 
the mother heir to his personal estate. In a suit brought by the administrator 
of S. to recover the amount of those rents, held, that the arrangement being 
such as a prudent man would make of his own affairs, and such as would have 
been sanctioned by the proper court had application been made, equity would 
not interfere to set it aside, although it had the effect to change the distribution 
of the infant’s estate to the extent of the rents so applied. —White v. Turpin, 
16 Ohio St. 270. 

See Cuarity; Fraup; Huspanp anv WIFE. 


Estopre.. 


In a suit on a guardian’s bond, containing a recital of the appointment of 
such guardian by the proper authority, the obligors are estopped to deny the 
fact thus recited, or to question the validity of the appointment. — Shroyer v. 
Richmond, 16 Ohio St. 455. 

See Bonn, 2; Orricer; Witt, 4. 


EvIpENCE. 


1. In an action by a husband against a railroad company to recover damages 
for injuries to his wife occasioned by the company’s negligence, held, that expres- 
sions of pain and suffering made by the wife to the physicians when they were 
examining her for the purpose of learning her physical condition, were admis- 
sible as evidence, and that, too, notwithstanding the examinations referred to 
were made by the physicians after suit was begun, and with a view to their testi- 
fying therein as to the result of their examinations. — Matteson v. New York Cen- 
tral R.R. Co., 35 N.Y. 487. 

2. In an action against a railroad company by the widow and children of a 
deceased man, for negligently causing his death, held, that, on the question 
of damages, the plaintiffs might ask a witness ‘ from his knowledge of decedent’s 
age, habits, health, and physical condition, how long he would have been useful 
to his family.” — Pennsylvania R.R. Co. v. Henderson, 51 Penn. 315. 

3. In a trial for murder, where there is evidence that the crime was committed 
lucri causa, it is proper to prove the circumstances of the estate of the deceased ; 
and the administration account is the best evidence of what personal estate the 
deceased possessed. — Howser v. Commonwealth, 51 Penn, 332. 

4. A sheriff's sale of land on execution may be proved by the sheriff's recital 
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of the sale in his deed given to the purchaser, even if the return on the back of 
the execution does not recite a sale. — Hihu v. Peck, 30 Cal. 280. . 

5. Neither the journals of the Legislature, nor the bill as originally intro- 
duced, nor the amendments attached to it, nor parol evidence, can be received 
in order to show, that an act of the Legislature, properly enrolled, authenticated, 
and deposited with the Secretary of State, either did not become a law in 
accordance with the prescribed forms, or did not become a law as enrolled. — 
Sherman v. Story, 30 Cal. 253. , 

6. In assumpsit for balance for wagons alleged to have been sold to the 
defendant, the plaintiff may testify that he “intended” to give credit to 
the defendant when he parted with the wagons, although he charged them on 
his book to the defendant’s son. — Folsom v. Skofield, 53 Me. 171. 

7. The averments contained in the declaration in an action are competent 
evidence against the plaintiff therein, in another action brought against himg 
although it is not proved that he dictated or had knowledge of the precise aver- 
ments. — Bliss v. Nichols, 12 Allen, 443. 

8. In order to rebut the presumption of death arising from absence for seven 
years, evidence is admissible to show that the person has been heard of as living 
within that time, though by others than members of his family. — Flynn v. Coffee, 
12 Allen, 133. 

9. A witness, who heard the sound of a carriage as it started, may state from 
what point it appeared from the sound to start, although it was not seen by him, 
— State v. Shinborn, 46 N.H. 497. 

10. In an action for damages for injuries received by reason of an alleged 
defect in a highway in the defendant town, where the question was whether a 
horse went over a bank by the highway by reason of fright or otherwise, a wit- 
ness was allowed to state, in substance, that the horse did not appear to be 
frightened, but sulky: the plaintiff objecting on the ground that the answer was 
merely the opinion of the witness, held, that the evidence was admissible 
as coming within the exception to the rule excluding opinions, or conclusions of 
witnesses, not experts, arising from necessity. — Whittier v. Town of Franklin, 
46 N.H. 23. 

To prove the bad habits of the horse at the time of the accident, evidence of 
particular instances of vicious conduct is admissible. — Jb. 

11. If the grounds of a judgment appear by the record, they must be proved 
by the record alone. But, if the record need not and does not in fact exhibit the 
grounds upon which the judgment proceeded, it may be shown by parol evidence 
whether matters which might have been admissible under the pleadings, were or 
were not actually presented and considered in the adjudication. — Sturtevant v. 
Randall, 53 Me. 149; Walker v. Chase, ib. 258. 

See Bonn, 4, 5; Cromnat Law, 1; Deep, 2; Frauputent CONVEYANCE, 
1; LanpLorp anp Tenant, 2; Marrrep Woman; Rattroap, 4; Stamp, 
Unitep States ReveNvE, 4; Way, 2; Witness, 2. 


EXECUTION. 


By the exemption law of Pennsylvania, property to the value of three hundred 
dollars is exempt from sale on execution. Held, that the fraudulent concealment 
of other property, liable to execution, for the purpose of hindering and delaying 
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the creditor, by preventing a sale of the property levied on, is a bar to the 


defendant's right, under said law, to retain the property seized. — Emerson v. 
Smith, 51 Penn. 90. 


See JUDGMENT. 


ExecuTors AND ADMINISTRATORS. 


Where the administrator of a widow who was entitled to a revolutionary 

pension, received arrears of pension due at her death, and which by law (Act of 

June 19, 1840, U. S. St. at Large, ch. 39) was for the benefit of her children, 

and which was not to be considered as assets in his hands for the payment of 

debts, or the general expenses of administration; held, that the amount so 

received by him as administrator, was held in trust for the children; and also 

that, although the children might maintain an action at once against the adminis- 

trator for money had and received, a special decree should be made, charging 

. the administrator with the money so received, deducting therefrom the expenses 

attending it, and providing that it should be paid directly to the children of the 

intestate, with a view to a remedy upon the administration bond. — Perkins v. 
Perkins, 46 N.H. 110. 

It is no objection that the fund in this case was no part of the assets of the 

estate. Any person who has a direct interest in the discharge of the adminis- 

trator’s duties, has an interest in the obligation by which the performance of 


those duties is secured, although he may be neither creditor, legatee, nor heir. 


See Equity; Guaranty. 


Exemption. — See Execution. 
EXTINGUISHMENT. — See GUARANTY. 


If, after the execution of a mortgage of real estate, fixtures are added by a 
tenant-at-will of the mortgagor, his right to remove them, after an entry by the 
mortgagee for the purpose of foreclosure, must be determined by the rule which 
prevails as between mortgagor and mortgagee, and not by that which prevails 
as between landlord and tenant. — Lynde v. Rowe, 12 Allen, 100. 


Fractions or a Day.—See 1. 


FRravp. 

Ii. made a conveyance to A. of all the lands, tenements, money claims, and 
demands belonging to him, as devisee, legatee, or heir-at-law of his mother. 
This conveyance was obtained by fraud and in violation of a fiduciary relation- 
ship existing between H. and A. H. afterwards made a general assignment to 
M. of all his property, for the benefit of his creditors. Held, that M. could 
maintain a bill in his own name, to set aside the previous conveyance by H. to 
A., on the ground that the same was inequitably and fraudulently obtained. — 
McMahon v. Allen, 35 N.Y. 403. 


See Action, 3; ALTERATION OF INSTRUMENTS; EXECUTION; MARRIAGE 
Divorce, 1; TeENANTs In Common. 
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FRAUDULENT CONVEYANCE. 


1. For the purpose of showing that a mortgage is fraudulent and void as 
against creditors, evidence is competent to show that in the place where the 
mortgagee was brought up, and where he afterwards frequently visited, making 
the mortgagor’s house his home, he was never known to have any property or 
means, or to be engaged in any business. — Stebbins v. Miller, 12 Allen, 591. 

2. An assignment of future wages to be earned under an existing contract, 
if made for the purpose of preventing them from being attached by trustee 
process, is void; and the fact that it was made openly, and for a good considera- 
tion, is immaterial. — Gragg v. Martin, 12 Allen, 498. 


Fraups, STaTuTe OF. 


1. An unexecuted verbal agreement made by a mortgagee, for a valuable 
consideration, to discharge a mortgage by release, is void by the Statute of 
Frauds. — Leavitt v. Pratt, 53 Me. 147. 

2. A verbal agreement for the sale of personal property, of such value as to 
come within the Statute of Frauds, is valid, when a part of the property has been 
delivered to and accepted by the purchaser, under the agreement, although such 
delivery and acceptance are subsequent to the time of making the agreement. — 
Bush v. Holmes, 53 Me. 417. 

3. It is not a sufficient compliance with the Statute of Frauds, for the auc- 
tioneer at a sale of real estate, to enter, in the absence of the purchaser, the 
sale on his book, at his office, upon his return from the place of sale, he having 
no sufficient memorandum of the sale made at the time, from which to make 
the entry. — Horton v. McCarty, 53 Me. 394. 


GENERAL AVERAGE. — See InsurRANCE, 1. 


GvuARANTY. 


N., by assignment, became the owner of a mortgage against one S., and after- 
wards assigned it, and guaranteed a recovery of the mortgage money. After a 
number of assignments, it was assigned to N.’s administrators, who assigned it 
to T., ‘‘with all the rights, remedies, incidents, &c., thereunto belonging.” 
Held, that the original covenant of guaranty by N., having passed into his estate, 
was extinguished, and no recovery could be had by the assignee of his admin- 
istrators against his estate (StronG, J., dissenting).—Fluck v. Hager, 51 
Penn. 459. 

The assignment of the mortgage having been made to the administrators of 
N., and not to them personally, the presumption is, that the consideration was 
paid by the estate ; and, the guaranty being extinguished, the administrators could 


not revive it against the estate; if they had undertaken to do so, the obligation 
would have been their own. — Jb. 


Guarp1an. — See Writ, 7. 
Herr. — See Covenant. 
Hicguway. —See Way, 1. 
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HoMEsTEAD. 


The statutes of New Hampshire give a ‘‘ widow” a homestead right in the 
family homestead so long as ‘* she shall occupy the same.” Held, that, by a second 


marriage, a widow does not lose her right of homestead in the estate of her first 
husband. — Miles v. Miles, 46 N.H. 261. 


HusBanp WIFE. 


A husband, who had failed in business, began business anew with the money 
of his wife, with her consent, and carried on the business professedly as her 
agent for years, making large profits therefrom. A principal source of the 
profits was the personal services and skill of the husband, the wife giving no 
personal attention to the business. There was no contract between her and her 
husband as to his compensation, and no accounts were kept between them. 
Part of the proceeds of the business was applied to the support of the family, 
part used by the husband, and part invested in real and personal property in the 
name of the wife. In a suit by the creditors of the husband, to subject the 
property so purchased to the payment of his debts, held, that the wife could not 
claim the whole of the property as profits arising from her separate property ; 
and that where she thus suffered her money to be employed by the husband and 
blended with his earnings, so that it could not be separated, the most favorable 
position she could be allowed to assume was that of a preferred creditor in 


equity, and as such entitled to her money and interest. — Glidden v. Taylor, 
16 Ohio St. 509. 


Inpemnity. — See OFFICER. 
INDORSEMENT. — See anp Nores, 5, 6. 
INNKEEPER. — See BarLMENT. 
Insane Person. — See Deep, 1; Lrowrrations, Stature or, 1; SETTLEMENT. 


INSURANCE. 


1. In an action on a policy of insurance, it appeared that the vessel insured 
ran upon 4 reef, and was obliged to, put into an intermediate port for repairs ; 
and, for want of funds or credit, the master was obliged to sell a portion of the 
cargo to pay the expenses of such repairs. The plaintiffs claimed that the 
insurers were liable for the portion of the cargo so sold. Held, that such sale 
was not the necessary result of the peril at sea, and therefore the defendants 
were not liable as for a total loss; and also, it appearing that the expenses 
were incurred for permanent repairs, that the part of the cargo so sold was ex- 
cluded from general average, and therefore the insurers were not liable on that 
ground. — Dyer v. Piscataqua F. & M. Ins. Co., 53 Me. 118. 

2. If a mortgagor of a vessel sells his remaining interest therein, with a stipu- 
lation that he will pay off the mortgage, and fails to comply with this stipulation, 
and the bargain is accordingly given up and the title reconveyed to him, a policy 
of insurance, issued to him before his agreement of sale, will be valid to cover 
a loss of the vessel after a reconveyance of the title to him. — Worthington v. 
Bearse, 12 Allen, 382. 

3. A policy of insurance upon goods will not be discharged by an executory 
contract for the sale thereof, and by the receipt of a portion of the purchase 
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money, if the title to them, at the time of the loss, remains in the person in- 
sured; and his right to recover will not be limited to the balance of purchase 
money remaining due. — Boston & Salem Ice Co. v. Royal Ins. Co., 12 Allen, 
381. 

4, Although, by the printed terms of a policy of insurance, it is provided that no 
policy shall be considered binding until the premium is paid, yet a general agent 
of the company may make a valid insurance without exacting prepayment of the 
premium ; and the unconditional delivery of a policy without requiring payment 
of the premium will be construed as a waiver of the provision referred to, such 
delivery raising the presumption that a short credit is intended.— Boehen v. 
Williamsburgh Ins. Co., 35 N.Y. 131. 

5. A general refusal by insurers to pay a loss, and a subsequent negotiation 
with the insured for a settlement, without objection to the form of the prelimi- 
nary proof of loss, will be a waiver of such objection. — Graves v. Washington 
M. Ins. Co., 12 Allen, 391. 

If a vessel which is insured by a valued policy becomes innavigable by reason 
of perils of the sea, while upon her voyage, and requires repairs which will cost 
more than her valuation, and is thereupon condemned and sold in a port of neces- 
sity without any repairs being made, and without an abandonment, the owner 
may recover the full sum insured, deducting the proceeds of the sale, if the 
amount so found does not exceed his net loss; and it is not necessary to inquire 
into her diminished value at the home port. — Jb. 

6. In an action on a policy of insurance on a vessel issued here, for a sum 
expressed in dollars, to recover the amount paid in a foreign country, for an in- 
jury done to another vessel by a collision, the insured may also recover, as a 
part of his damages, the fees of counsel and the commissions of an agent, if 
fairly and properly incurred in defending against the claim for the injury, and 
also the premium for exchange paid by the insured in order to enable him to 
remit the amount to such foreign country. — Blanchard v. Equitable Safety Ins. 
Co., 12 Allen, 386. 


INTEREST. 


1. In receiving tax on dividends from a railway company, the city authorities, 
by mistake in regard to the basis of calculation of the assessment, received a less 
sum than they were by law entitled to receive. Held, that the company were 
not liable for interest on the amount underpaid until demand, there being no 
evidence that the detention was other than a mistake of both parties, and no mis- 
representation or fraud on the part of the company to procure the officer of the 
city to receipt for such less sum. — Passenger R’y Co. v. City of Philadelphia, 
51 Penn. 465. 

2. The defendants being indebted to the plaintiffs as a firm, each member of 
the firm gave notice to the defendants not to pay any of the indebtedness to the 
other. Held, that such notice did not relieve the defendants from liability for 
interest on their indebtedness. — King v. Kelley, 51 Penn. 36. 

3. Where a promissory note was made payable in one State, and, after its ma- 
turity, the maker in another State, where he had his domicil, agreed to pay the 
lawful rate of interest of the latter State upon such note, held, that such agree- 
ment was not usurious, although the rate of interest was greater than in the State 
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where the note was originally payable, unless the arrangement was made merely 
as a cover for usury. — Townsend v. Riley, 46 N.H. 300. 
See Bits anD Nors, 3; Bonn, 3. 


JUDGMENT. 

Because a debt had been paid before the entering of a judgment founded 
thereon, the judgment is not a nullity, so as to make the sheriff a trespasser for 
executing process to enforce it, or the judgment creditor a trespasser for suing 
out the writ. — Barnett v. Reed, 51 Penn. 190. 

See ATTACHMENT; EvipeNce, 11; Lien, 1 


JURISDICTION. 

An indictment under the statutes of Massachusetts for maintaining a tenement 
used for the ‘* illegal sale” and illegal ‘‘ keeping of intoxicating liquors ” against 
one holding a license to sell such liquors under the internal revenue law of the 
United States, is not a ‘suit or prosecution against any officer of the United 
States, or other person, for or on account of any act done under the revenue 
laws of the United States, or under color thereof, or for or on account of any right, 
authority, or title, set up or claimed by such officer or other person under any 
such law of the United States,” which can be removed into the Circuit Court of 
the United States for trial, under the U.S. St. of 1833, c. 57, § 3. — Common- 
wealth v. Casey, 12 Allen, 214. 


Juror. — See WITNESS, 1. 
JurRY. 


The jury are not judges of the law in criminal prosecutions; but they are 
bound by the instructions of the presiding judge, in matters of law, to the same 
extent in criminal as in civil suits. — State v. Wright, 53 Me. 328; State v. Ste- 
vens, ib. 548. 

LANDLORD AND TENANT. 


1. A landlord leased certain premises as a ‘‘ first-class hotel,” and covenanted 


‘to keep the said hotel and premises in good necessary repair.” Owing to a’ 


defect in the original construction of the flues of a chimney, certain rooms were 
rendered useless, the gas and smoke issuing into them whenever a fire was 
kindled. Held, that the covenant to keep in repair could only be performed by 
first putting in repair, when that was necessary, as in this case, and that the lessor 
was liable; and also that the lessee was entitled to recover as damages the loss 
he actually sustained from being deprived of the use of the rooms (Morgan, J., 
and Davigs, C.J., dissenting). — Myers v. Burns, 35 N.Y. 269. 

2. Ifa lessee, who, by the terms of the original contract, hires premises for a 
single year, puts another person into possession thereof, who holds over after the 
expiration of the year without any new arrangement being made by either of 
them for a hiring of the premises, and without any notice to the landlord from 
either of a termination of the lessee’s liability for rent, this is evidence of a 
continuance of the original tenancy sufficient to warrant a jury in holding the 
lessee liable for the continued use and occupation of the premises. — Dimock v. 
Van Bergen, 12 Allen, 551. 

See FrxTurEs. 

Lease. —See Likn, 2. 
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LeGat TENDER. 

1, The ground rent reserved by a deed made in 1773 was payable in ‘‘ twenty- 
one Spanish coined fine silver pieces of eight, and one-third part of a piece of 
eight, each piece of eight weighing,” &c., “or so much lawful money of the 
Province of Pennsylvania as shall be sufficient from time to time to purchase or 
procure twenty-one such pieces of eight, and one-third part of a piece of eight.” 
Held, that this was a covenant for a specific article, and not for a sum in cur- 
rency. — Mather v. Kinike, 51 Penn. 425. 

In 1773, the coin reserved was not a currency of the province, nor is it now 
since the Act of Congress of Feb. 27, 1857. This cannot, therefore, be consid- 
ered a covenant for lawful money of the United States, but is a covenant for a 
foreign commodity, and therefore not a debt within the meaning of the existing 
acts of Congress that fix our legal tender. Such a covenant can only be dis- 
charged by rendering the article stipulated for, or paying money enough to buy 
it. The fact that coins were stipulated for is immaterial, since they were not 
coins that the law recognises as money. — Ib. 

2. H. executed his bond, dated May 26, 1846, to B., conditioned to pay “ in 
gold and silver coin of the standard by which the coins of the United States were 
regulated by the laws existing on the 26th day of May, 1846, the sum of $4,000,” 
in three years from the date thereof, with interest, and mortgaged certain property 
as collateral security. The mortgaged premises were directed to be sold in par- 
tition; and the referee paid the plaintiff (the assignee of the mortgage) on the 
11th day of December, 1865, $4,151.65, the amount then due on the bond and mort- 
_ gage, in legal-tender notes. Held, that the bond and mortgage were fully paid 
and satisfied by such payment, and that the holder was not entitled to receive, in 
addition to the sum thus paid, the difference in value between the said legal- 
tender notes and the gold and silver coin agreed to be paid. — Murray v. Harri- 
son, 47 Barb. 484, 

See Contract, 1. 


Lien. 


1. A debtor executed and delivered a deed of assignment for the benefit of 
creditors, and the hour of the delivery was established by proof; two judgments 
by confession were entered against him on the same day, but the time of their 
entry was not ascertained; it might have been before or after the delivery of 
the deed. Held, that the lien of a judgment began with the day, and that there- 
fore the judgment had preference over the conveyance in the distribution of a 
fund arising from real estate. —- Boyer’s Estate, 51 Penn. 432. 

In this regard, there is no distinction between judgments by confession and 
those actually pronounced by the courts. — Jb. 

2. Where land is conveyed in fee, subject to the payment of annual rents by 
the grantee to the grantor, and the deed of conveyance gives the right to re- 
enter and avoid the conveyance, upon default of payment, the grantor has a 
lien upon the premises for the rent superior to that of a mortgagee of the gran- 
tee. — Stephenson v. Haines, 16 Ohio St. 478. 


VOL. Il. 10 
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STATUTE OF. 


1. In Maine, the Statute of Limitations does not apply to a person non compos 
mentis, Held, that a person, deaf and dumb from birth, is prima facie non 
compos, and that the statute does not run against him, unless he is shown to pos- 
sess sufficient intelligence to know and comprehend his legal rights and liabili- 
ties. — Oliver v. Berry, 53 Me. 206. 

2. G., having committed an offence, a prosecution for which was barred by a 
lapse of two years (with a proviso in the Statute of Limitations, that, when the 
offender ‘shall not have been an inhabitant of the State, or usual resident 
therein,” during such time, he shall be liable for a similar period after he becomes 
such inhabitant or usual resident), entered the military service of the United 
States, and went with the army into Virginia. Held, that his absence in such 
service was temporary, and did not prevent the statute from running; that, not- 
withstanding such absence, he remained ‘‘an inhabitant of the State or usual resi- 
dent therein.” — Graham v. Commonwealth, 51 Penn. 255. 


Marriuce.—See Homesteap. 


MARRIAGE AND DIvoRcE. 


1. Aman married a woman whom he knew to be with child, and whom he 
himself had debauched, relying solely on her assurance that the child was his, 
and without taking any further steps to ascertain its paternity, or suspecting her of 
unchastity with any other man than himself. It appeared, that, in fact, the 
child must have been begotten by another man. Held, that the circumstances 
were sufficient to have put a reasonable man on his inquiry, and that the 
marriage could not be declared void on the ground of fraud. — Foss v. Foss, 
12 Allen, 26. 

2. Libel for divorce a mensa et thoro. The evidence was, that the complain- 
ant, the wife, while confined in childbed, was told by her husband, more than 
once, that he would not permit her to remain with him, ‘‘ that she must leave 
his house as soon as her confinement was over;” that these statements of the 
husband were accompanied with allegations impeaching the virtue and chastity 
of the wife before marriage, and with charges that the child borne by her was not 
his. The defendant admitted in his answer, that, if she had not gone, he would 
have removed her from his home, and declared, in the presence of witnesses, that 
the difference was irreconcilable. Held, that the expulsion of the wife was as 
much compulsory as if he had employed force to eject her; and that, in the 
absence of proof of sufficient cause for the conduct of the husband, it must be 


considered an unjustifiable abandonment and desertion on his part. — Harding v. 
Harding, 22 Md. 337. 


Marriep Woman. 


A woman married a second husband, after living separate from her first hus- 
band for about four years without hearing of him or of his death, and did not 
hear of him for sixteen years afterwards. Held, that the presumption was, that 


she was the lawful wife of the second husband. — Kelly v. Drew, 12 Allen, 107. 
See Huspanp anp WIFE. 
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Master SERVANT. 

If a servant does a wrongful act without the authority, and not for the pur- 
pose of executing the orders or doing the work, of the master, the latter is not 
responsible in damages therefor; but if the act be done in the execution of the 
authority given by the master, and for the purpose of performing what he has 
directed, he is responsible, whether the wrong done be occasioned by negligence, 
or by a wanton and reckless purpose to accomplish his business in an unlawful 
manner. — Howe v. Newmarch, 12 Allen, 49. 


Muutary TesTaMENT. —See W111, 6. 
Mistake. —See INTEREST, 1. 


Mortaace. — See Action, 3; Fixtures; FraupuLent CONVEYANCE, 1; 
Fraups, Statute or, 1; Lien, 2. 


NaviGaBLeE STREAM. — See EasEMENT, 1. 


NEGLIGENCE. 

The upper story of a building used as a storehouse had water introduced into 
it, with a vent by a spigot, which was entirely under the control of the occupant 
of that story. Held, that a duty lay upon him to take care that the spigot should 
not be left open so as to flood those below ; and that a person, not in the employ 
of the occupant, coming to the room by his expréss or implied permission, and 
using the water by like express or implied permission, was not a trespasser; and 


it was negligence in the occupant not to see to the condition of the spigot before 
the store was closed. — Killion v. Power, 51 Penn. 429. 
See Action, 2; Drover’s Ticket; Ramroap, 1; Way, 2. 


Nxoro.— See ConstiruTionat Law. 
Non Compos Mentis. — See Limirations, STATUTE OF, 1; SETTLEMENT. 


Notary. — See Norice. 


Norice. 


A notary, having ascertained from proper persons that the residence of an 
indorser was in Baltimore County, but failing to obtain from them information 
of his actual or nearest post-office, neglected to apply to the makers of the note, 
although he knew them, and that their place of business was near his office, on 
the ground of their presumed interest not to give him correct information, and 
subsequently directed his notice to the indorser at Baltimore City, and placed it 
in the post-office there. Held, that the court did not recognize in the makers of 
the note such an interest as would lead them to misstate ; and that the notary, in 
neglecting to apply to them for the information sought, failed in his duty. — 
Whitridge v. Rider, 22 Md. 548. 

If, on application to them, he had failed to obtain the desired information, it 
seems, it would have been his duty to have directed the notice to the county seat 
of the county in which he had discovered the indorser resided. — Jb. 


See Carrier, 1; Deep, 1; Interest, 2; LanpLorp aNp TENANT, 2; 
Rartroap, 4; Recorp. 
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Orricer. 

After an officer has attached personal property on mesne process, without any 
controversy as to the title at the time of the attachment, and afterwards the 
property is claimed by a third person, he may then demand of the creditor an 
indemnity before proceeding farther. — Smith v. Osgood, 46 N.H. 178. 

If in such a case there are several creditors, of whom some indemnify the 
officer when requested, while others do not, the officer will sell the property, the 
title to which is thus in dispute, upon the writs or executions of those creditors 
only who gave the indemnity; and those who refused to give the indemnity will 
be estopped from claiming the avails of such property on their writs or execu- 
tions, even though their attachments of it on mesne process were prior,to those 
attachments on which the property has been sold. — Jb. 


Parties To Actions.—See anp Notes, 5; anp AGENT. 


PARTNERSHIP. 


1. Where money has been lent by one partner to another for the purpose of 
launching the partnership, the sum so lent is recoverdble by action at law, if not 
so blended in the partnership accounts as necessarily to require a previous account- 
ing, as upon a dissolution of the copartnership, to know whether the sum be 
due or not. — Currier vy. Rowe, 46 N.H. 72. 

2. A separate creditor of an individual surviving partner may attach, by way 
of execution, a debt due the partnership of which that individual partner was a 
member, for the separate debt of such surviving partner, without showing the 
state of accounts between him and his deceased partner or partners. — Berry v. 
Harris, 22 Md. 30. 


PAYMENT. 

1. The plaintiffs sold the defendant intoxicating liquors in violation of the 
law, and also other goods by a separate sale, and afterwards took the defendants’ 
note in payment for all the goods. Held, that the plaintiffs were not precluded 
by taking the note from recovering the price of the articles legally sold, in an 
action for goods sold and delivered. — Pecker v. Kennison, 46 N.H. 488. 

2. An acceptance or note payable to order is prima facie evidence of pay- 
ment of the account for which it is given. But when negotiable paper is taken 
in ignorance of the facts, as where the vendor of chattels ignorantly takes nego- 
tiable paper, not binding on all the vendees, for the price, the presumption of 
payment is rebutted. — Paine v. Dwinel, 53 Me. 52. 

See Contract, 5. 

Pension. —See Executors AND ADMINISTRATORS; TRUSTEE PROCEss. 

Possession. — See PRESCRIPTION. 


PREFERRED CREDITOR. — See HusBaND AND WIFE. 


PRESCRIPTION. 
Open, notorious, exclusive, and adverse possession of upland, adjacent to 
flats, and of portions of the flats, for twenty years, under a deed duly recorded, 
gives a title to all the flats fronting such upland and described in the deed, and 
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not merely to the portion of the flats so occupied, even though the deed be defec- 

tive. — Brackett v. Persons unknown, 53 Me. 228. 

Presumption. —See CrounaL Law, 1; Guaranty; Insurance, 4; Pay- 
MENT, 2. 


PresuMPTion OF Deatu.—See Evipence, 8; Marrrep Woman. 


PrrvcipaL AGENT. 

One who is simply employed to sell goods, and pay over to his employer the 
money received from the sales, has no authority to exchange such money with a 
third person; and if he does so, and receives in exchange a counterfeit bill, he 
may maintain an action in his own name to recover back the money paid out by 
him for it; and it is not necessary, before bringing such action, to offer to return 
the counterfeit bill. — Kent v. Bornstein, 12 Allen, 342. 

See Fraups, Statute or, 3. 


Private Way. —See Way, 4 
PropatE Court. —See Writ, 3. 
Promissory Note. —See Bitts anp NOTEs. 


1. When a passenger voluntarily leaves a train of cars while in motion, simply 
to avoid being carried beyond the station where he desires to stop, and in doing 
so receives an injury, his own negligence is the proximate cause of the injury ; 
and he cannot recover against the company, though the conductor was also in 
fault in not stopping the train. Nor is it sufficient to charge the company, in 
such case, that the conductor advised the passenger that he could jump from the 
train with safety. — The Jeffersonville R.R. Co. v. Swift, 26 Ind. 459. 

2. A suit for specific performance will not lie upon a covenant by a railroad 
company to maintain and keep im repair the cattle-guards upon the land of the 
plaintiff. — Columbus & Shelby R.R. Co. v. Watson et al., 26 Ind. 50. 

3. A railroad corporation made regulations establishing certain rates of fare, 
being the sums required to be paid when payment of the fares was made to the 
conductors in the cars, and allowing a uniform discount on these rates to those 
who bought tickets before entering the cars. Tariff-tables, and notices that such 
discount would be made, were conspicuously posted in their stations. Held, that 
the regulation was reasonable, and that a passenger who neglected to buy a 
ticket before entering the cars had no right to claim the discount, whether he 
had knowledge of the regulation or not; and that, if he refused to pay the con- 
ductor the fare established by the tariff, the latter was justified in compelling 
him to leave the train. — State v. Goold, 53 Me. 279. 

4. A rule established by the Concord Railroad Corporation, a carrier of pas- 
sengers between Concord and Nashua in New Hampshire, that tickets over its 
road should be dated on the day of their sale, and should only entitle each holder 
to a passage on that day, provided that joint tickets should be good for such 
further time as might be necessary to enable the holders, by the regular trains 
of the road, to reach the stations to which such tickets were sold; held not to be 
unreasonable. — Johnson v. Concord R.R. Corp., 46 N.H. 213. 

Where the plaintiff, nearly a year after the establishment of such a rule, 
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bought a ticket from Chicago to Boston by way of said railroad, and, having 
made part of the journey, voluntarily stopped for nearly four months at M., an 
intermediate station of said road, held, that he was not afterwards entitled by 
his ticket to a passage from M. to Boston; also that it was not necessary that 
notice of this rule should be brought home to the plaintiff, even if, prior to its 
establishment, a usage known to the plaintiff had existed on the part of the cor- 
poration to allow such passengers to stop over at intermediate stations ; and that 
a passenger, desiring to know the regulations of the railroad in such respects, 
should make proper inquiry. — Ib. 

Evidence that conductors upon the road, in violation of their instructions 
from the corporation, had, after the adoption of such a rule, in various instances 
allowed tickets to be used contrary to its provisions, is not competent to show 
a usage on the part of the corporation in conflict with the rule, if such instances 
are not shown to have come to the knowledge of the governing officers of the 
corporation. — Ib. 

See Action, 2, 4; Carrier, 1, 2. 


ReciraL. —See Estropre.. 


Recorp. 


An index to the record of a conveyance is not necessary to make the record 
effective.as constructive notice to a subsequent purchaser ; and where such pur- 
chaser has been misled to his injury through the neglect of the recorder to index 
the record of an instrument, it seems, his remedy is against the recorder. — 
Green v. Garrington, 16 Ohio St. 548. 

See Deep, 2. 


Repemption. — See TENANTS InN ComMoN. 
RemarnpEer. —See WILL, 1, 5. 


REPLeEVIN. 


A. replevied a horse from the possession of an officer who had seized it on 
execution as the property of a third party; and, pending the replevin suit, and 
after the time at which the horse could have been sold had it-not been replevied, 
the animal died, without the fault of any one. Held, that A. was not liable for 
its value in an action on the replevin bond, after a judgment for a return, not- 
withstanding that, if the replevin suit had not been begun, the animal could have 
been sold, and the proceeds thus secured to the creditors, provided the replevin 
suit was begun in good faith. — Walker v. Osgood, 53 Me. 422. 

Reservation. — See EasEMENT, 2. 


Revocation. — See WILL, 7. 


Rewarb. 


Plaintiff’s declaration alleged that the defendant, having had a horse stolen 
from him, published a handbill offering a reward of $50 for the return of the 
horse, and thereupon the plaintiff recovered and restored the horse. The de- 
fendant answered, that, at the time the plaintiff recovered and restored the 
horse, the plaintiff did not know of the offer of the reward. The plaintiff 
demurred to this answer; and it was held, that a knowledge of the offer of the 
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reward before the service was rendered was not essential to the plaintiff's 
recovery. — Dawkins v. Sappington, 26 Ind. 199. 


SALE. 

1. A delivery of goods to a warehouseman designated by the purchaser is 
of the same legal effect as a delivery to the purchaser himself; and it is not 
necessary that the purchaser should employ the warehouseman personally, or by 
some other agent than the vendor. — Hunter v. Wright, 12 Allen, 548. 

2. If personal property has been sold and conveyed on a condition which is ~ 
afterwards broken by the purchaser, the original owner may, by a new sale, 
convey a valid title to a new purchaser without first taking actual manual pos- 
session of the property. — Hubbard v. Bliss, 12 Allen, 590. 

8. No property passes to a vendee as against the attaching creditors of the 
vendor, where the contract of sale relates to and includes one kind of property, 
and a delivery is made to the vendee of a wholly different kind without the 
knowledge of the vendee, or any assent on his part, express or implied. to take 
and receive the substituted article in the place of the one which he agreed to pur- 
chase; such a case does not come within that class in which a vendor has 
fraudulently misrepresented the quality of the property which is the subject- 
matter of the contract of sale, in which the title to the property passes and 
becomes vested in the vendee, subject only to the right of rescission and 
avoidance by him. — Gardner v. Lane, 12 Allen, 39. 

See Contract, 4; Fraups, Statute or, 2; [ysurance, 3; Payment, 1. 


SETTLEMENT. 

An insane person, sent to the insane hospital as a patient by the municipal 
officers of the town in which he had established his residence, does not thereby 
lose it, but it continues during his residence in the hospital. — Inhab. of Pitts- 
Jield v. Inhab. of Detroit, 53 Me. 442. 


Suerirr’s DEED. — See EvipEnce, 4. 


Sues SuIpprne. 

If a bill of lading contains no provision for the payment of demurrage by the 
consignee, he is not liable therefor, even upon his acceptance of the cargo; and 
certainly not, if he assigns the bill of lading before any of the cargo has been 
delivered. — Gage v. Morse, 12 Allen, 410. 

See Insurance, 1, 2, 5. 


SLANDER. 

Although slanderous words, charging theft, were spoken in the presence 

of only a single witness, who testifies that they did not affect his opinion of 

the plaintiff, and that he still believed the plaintiff to be honest, yet, if the 

words were spoken maliciously, the jury are not restricted to nominal damages. 

— Markham v. Russell, 12 Allen, 573. 

Sotpier.—See Donatio Mortis Causa; Liwmtations, STATUTE oF, 2; 
Wit, 6. 

Sreciric Perrormance. —See Rartroap, 2. 
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Sramp, Unrrep States REVENUE. 

1. A demurrer to a declaration upon a promissory note, for the reason that 
the copy of the note annexed to the declaration does not show that the note bore 
an internal-revenue stamp, will not lie. — Z'rull v. Moulton, 12 Allen, 396. 

2. The provisions made by the law of the United States of June 30, 1864, 
§ 163, for stamping, in the presence of the court where it is used, any instrument 
before that law, signed or issued without being stamped, are not repealed or 


* affected by the law of March 3, 1865, which applies to instruments requiring 


stamps under the law of June 30, 1864. — Garland v. Lane, 46 N.H. 245, 

3. The certificate of the officer taking a deposition is not subject to stamp 
duty, under the act of Congress ‘‘ to provide internal revenue,” &c., approved 
June 30, 1864. — Prather v. Pritchard, 26 Ind. 65. 

4. Under the act of Congress passed June 30, 1864, ‘‘to provide internal 
revenue to support the Government,” &c., which enacts, that any person who shall 
make, sign, or issue any instr t, doc t, or paper, without the same being 
duly stamped, or having thereon an adhesive stamp to denote the duty chargea- 
ble thereon, with intent to evade the provisions of that act, shall forfeit the sum 
of two hundred dollars, and such instrument, &c., shall be deemed.invalid and 
of no effect, the penalty is not incurred unless the neglect to stamp duly be 
wilful and fraudulent; nor is the instrument invalidated unless the omission to 
affix a stamp be ‘‘ with intent to evade the provisions” of the act; in other 
words, to defraud the Government of the stamp duty, in whole or in part. It is 
**such” instrument, namely, one that has been attempted to be put in circu- 
lation by a fraudulent non-compliance with the terms of the act, which is to be 
deemed invalid and of no effect, and not one which, through haste or inadver- 
tence or ignorance, has been mistakenly, though honestly, issued without a com- 
pliance with the law. — Beebe v. Hutton, 47 Barb. 187. 

Where a chattel mortgage, upon being offered in evidence, is objected to on 
the ground of its having a defective stamp, it is competent for the party offering 
the instrument to show that the insufficiency of the stamp arose from inadver- 
tence or mistake, and without any intent to evade the provisions of the revenue 
laws, and thereupon to read the mortgage in evidence. — Jb. 


SratuTes, CONSTRUCTION OF. 


1. When two acts are passed on the same day, in relation to the same subject 
matter, they are to be read together, as if parts of the same act. — People v. 
Jackson, 30 Cal. 427. ‘ 

2. The clause in the act creating boards of supervisors in the State of Cali- 
fornia, which provides that the said boards ‘‘ shall have authority, at their last 
session before the general election in each year, to change the boundaries of 
the [supervisor] districts in their said respective counties,” is merely directory, 
and does not prohibit such change at any other session; the rule being that, 
where time is prescribed to a public body in the exercise of a function in which 
the public is concerned, the time designated is merely directory, unless there 
are negative words restraining the exercise of the power to that time. — Tuohy 
v. Chase, 30 Cal. 524. 

SrocknoLper. — See Corporation. 


Surety. —See Bitts anp Nores, 1; Bonp, 2; Contract, 3. 
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Tax. 

Money belonging to litigants, but placed in the hands of a county treasurer by 
order of the court, subject to the order of the court, is liable to taxation, not 
being included in the exceptions to that section of the Revenue Act which re- 
quires ‘‘ all property of every kind and nature whatsoever within this State” to be 
taxed; that it is in custodia legis does not prevent its falling under the general 
rule. — People v. Lardner, 30 Cal. 242. 

See Tenants 1x Common. 


Tenants In Common. 

Whilst two were joint owners of the equitable title to a tract of land, under 
an agreement to sell, taxes were assessed upon the whole; after partition, the 
whole tract was sold for these taxes, and the purchaser assigned his deed to one 
of the cotenants. Held, that this was a redemption by that cotenant of his own 
parcel, and necessarily of the parcel of his fellow, but vested in him no title to 
his fellow’s part. — Maul v. Rider, 51 Penn. 377. 

The cotenant, after obtaining the tax-title by false representations, procured 
from his fellow, in whose possession it was, the contract with their vendors, sur- 
rendered it to the vendors, and obtained a deed from them to himself. Held, 
that he was a trustee ex maleficio of his fellow’s part. — Ib. 

TenpER. — See Conrract, 4. 
TESTAMENTARY GuarpIAN. — See WILL, 7. 
TESTAMENTARY INsTRUMENT. — See WILL, 4. 


TitLe. — See PREsCRIPTION. 


Town. 

The plaintiff was a volunteer in the navy, and actually in the service in July, 
1864, when, under the call of the President in that month for men, he was, with- 
out his knowledge or consent, credited upon the quota of the defendant town to 
which he belonged. Held, that the adoption of town boundaries, as convenient 
limits of the sub-districts in raising the quota of the State, imposed no new 
duties upon those municipal corporations; and hence if, in conformity with the 
regulations of the service, a town use the name and appropriate the service 
of one of its citizens already in the service, without his knowledge or consent, 
to fill its quota, it does not thereby raise an implied promise to pay for his ser- 
vice. — Alley v. Inhab. of Edgecomb, 53 Me. 446. 

Trespass. — See JUDGMENT; NEGLIGENCE. 
Trover. — See Brtts anp Notes, 5. 


Trust. 

If new shares are created in the capital stock of a corporation, and the right 
to subscribe for such new shares at par is given to the existing stockholders pro 
rata, and is valuable, and certain shares are held in trust, to pay the income 
thereof to A. during life, with remainder to B., the amount received on the sale 
of the right to take the proportionate number of new shares is to be held in 
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trust as capital, the interest or income whereof shall be paid to A. during life, 
with remainder to B. — Atkins v. Albree, 12 Allen, 359. 
See Cuariry; Execurors aND ADMINISTRATORS. 


TrustEE. —See TENANTS IN CoMMON. 


TrusTEE Process. 

The U. S. St. of 1866, c. 106, providing that no sum due or to become 
due to any pensioner shall be liable to attachment while in course of trans- 
mission to him, does not apply to a sum which at the time of the passage of 
that statute had already been paid to a pensioner’s agent by his request; and 
such sum may be attached in the agent’s hands on trustee process. — Kellogg v. 
Waite, 12 Allen, 529. 

See FraupuLtent Conveyance, 2. 

UsaGe.—See Rartroap, 4. 


Usury.—See Interest, 3. 


VENDOR AND PurcHASER OF Estate. 

Where, in a contract for the sale of real estate, the vendor agrees to have in 
readiness on a given day a deed conveying to the vendee ‘a perfect title to the 
premises” sold, to be delivered to the vendee on his paying a specified sum of 
the purchase-money, and giving his bond and mortgage for the balance; held, 
that a provision in the contract of sale, that in case the vendee should be com- 
pelled to extinguish any lien upon the premises, the amount expended for this 
purpose should be deducted from the amount secured by the bond, being for the 
benefit of the vendee, did not absolve the vendor from his obligation to make, 
at first, ‘‘a perfect title to the premises,” and that the vendee could refuse to 
accept any conveyance of the premises while there remained a mortgage thereon. 
— Lewis v. White, 16 Ohio St. 444. 

See Deep, 1. 


Vo runtary Servicr.—See Rewarp. 
VoLunTEER. — See Town. 
Waiver. —See Insurance, 4, 5. 


Way. 


1. In an action for injuries received by reason of the alleged obstruction of a 
highway, the plaintiff offered to prove that his horse became frightened by 
a large number of boys with hand-sleds, sliding for sport on said street, and, 
in consequence, ran and threw the plaintiff out of his sleigh, thereby injuring 
him; that such obstruction was so great a8 to be a public nuisance; and that the 
defendant city knew of this condition of the street. Held, that neither the right- 
ful use by individuals of a highway which is itself in reasonably safe and fit 
condition, nor their mere misconduct upon it, though such conduct may amount 
to a public nuisance, will of itself constitute an ‘‘ obstruction” within the mean- 
ing of the statute rendering towns liable for injuries received by reason of 
* obstructions,” &c., ** of any highway ;” nor is the liability of the town enlarged 
by the fact that it had notice of such use or misconduct.— Ray v. City of Man- 
chester, 46 N.H. 59. 
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2. In an action against a town to recover damages sustained by reason of a 
defective highway, by a citizen of the town who lived in the neighborhood of the 
defect, and had knowledge of its existence, the plaintiff has no ground of excep- 
tion to a ruling that he may nevertheless recover, if he used due care, but that 
his residence and knowledge are evidence tending to show carelessness on his 
part. — Frost v. Inhab. of Waltham, 12 Allen, 85. 

3. The mere fact that a highway is slippery from ice upon it, so that a person 
may be liable to slip and fall upon it while using ordinary care, is not a defect or 
want of repair which will authorize a jury to find that it is not safe or convenient 
for travellers, within the meaning of the statute imposing upon towns the duty to 
keep their ways safe and convenient for travellers at all seasons of the year, 
if the way is properly and well constructed, and there is no such accumulation 
of ice or snow as to constitute an obstruction, and nothing in the construction or 
shape of the way which occasions any special liability to the formation or accu- 
mulation of ice upon it. — Stanton v. City of Springfield, 12 Allen, 566. 

4. If a private way be unlawfully obstructed by the owner of the adjoining 
land, a person entitled to use the way may pass over the adjoining close, so far 
as may be necessary to avoid the obstructions, taking care to do no unnecessary 
damage. — Kent v. Judkins, 53 Me. 160. 

5. A manufacturing corporation, which owned land contiguous to its mill, but 
outside of the mill-yard and place of business of the operatives of the mill, laid 
out and maintained a street and built boarding-houses thereon for the use of its 
opératives. Held, that the corporation was not liable in damages for an injury 
sustained by one of these operatives, while passing to her boarding-house, by 
reason of a defect in such street. — Palmer v. Lawrence Manufacturing Co., 12 
Allen, 69. 


Winow.— See HomesTEaD. 


Wr. 

1. A testator gave to his wife ‘‘ the net rents, income, and interest of all” his 
estate during life ‘‘ for her own use ;” he algo directed, that, at her decease, all 
his estate, except his homestead, should be ‘‘ valued and divi‘>d into as many 
parts, to be equal in value as near as may be,” as he should ‘then have children 
living, the issue of any deceased child to represent their parents,” and gavé to 
each of his children, and the issue of any deceased child, standing in place 
of their parent, one of the shares divided and designated as he directed. He 
directed that the homestead should not be divided until 1870, *‘ after which 
time,” if his wife be then dead, it was to be divided amongst his living children, 
and the issue of those dead, ‘‘ in the shares and in the way and manner” directed 
as to his other estate. Held, that the remainders to the children were vested, to 
be enjoyed in futuro, and that a deed from the widow and children would con- 
vey a good title. —Womrath v. McCormick, 51 Penn. 504. 

There is no contingency, from the possibility of the death of a child leaving 
issue, when partition was to be made; the word ‘ issue” here defining the 
quantity of the estate. — 1b. 

2. A testatrix directed her estate, real and personal, to be sold, and vested in 
her executors ‘‘ full power and authority to dispose of my real estate in fee sim- 
ple, or for a term of years, or otherwise, in as full and large a manner” as she 
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could do if living, and directed the proceeds of the sale to ‘‘ be disposed of 
as hereinafter specified.” Held, that this provision converted the realty into 
personalty from the death of the testatrix, and that the provision to dispose of 
the real estate ‘‘ for a term of years or otherwise” did not modify the direction 
to sell, but seemed to be to authorize the executors to postpone the sale to a 
time when it might be sold for its reasonable value. — Brolasky v. Gally, 51 
Penn. 509. 

3. The probate court, after admitting a will to probate, and after the time for 
appealing from the decree has passed, may admit to probate a codicil to the 
same will, written upon the back of the same leaf upon which the will was writ- 
ten, if such codicil escaped attention, and was not passed upon at the time of the 
probate of the original will. — Waters v. Stickney, 12 Allen, 1. 

4, A father executed an ‘ indenture” to his son, with covenant of general 
warranty, for a tract of land upon a consideration of natural love and affection, 
and ‘also that the said” son ‘‘ hath this day agreed to live with the said” father, 
**and labor for and assist him in working the land hereinafter described, and 
maintain the wife of the said” father, ‘‘if she survives him, during her natural 
life,” conveying the farm by metes and bounds to him in fee simple, ‘‘ excepting 
and reserving, nevertheless, the entire use and possession of said premises unto 
the said” father, ‘‘and his assigns, for and during the term of his natural life ; 
and this conveyance in no way to take effect until after the decease of the said 
grantor.” The habendum was to have and to hold the premises ‘‘ after the 
decease of said” father, to him, the son, his heirs and assigns, &c. Both parties 
treated this instrument as a deed, and it was recorded. Subsequently the father 
ejected the son from the premises, and, before his death, made a formal will, in 
which he revoked all former wills, and particularly the above-described instru- 
ment, and devised the premises away from his son. Held, that this was a testa- 
mentary instrument, and therefore revocable. — Turner v. Scott, 51 Penn. 126. 

It being urged that the covenant of general warranty would operate against 
the plaintiffs, the devisees, by way of estoppel, held, that the covenant of general 
warranty would protect the consideration, and enable the son to recover damages, 
if he rendered the services, but would not change the operative words of the 
grant; for these words, being limited to take effect only after the death of 
th® grantor, were revocable words. — Jb. 

5. A testator devised the use of his real estate to his wife during her life, and, 
at her death, the fee to such of his children as might be then living, share and 
share alike. Held, that the interest of one of the children, before the death of 
the widow, was a contingent interest, and that it would pass to his assignee 
in bankruptcy, under the United States Bankrupt Act of 1841. — Nash v. Nash, 
12 Allen, 345. 

6. In August, 1862, L. enlisted in the first regiment of Maine cavalry, and 
was thereafterwards, in the same month, mustered into the military service of 
the United States. March 6, 1863, while lying in camp at Stafford Court 
House, Va., he wrote a letter to the defendant (with whom he had previously 
deposited the two notes mentioned in the letter), in which he said: ‘ As life is 
uncertain, I give you my wishes in regard to my property, if I should fall here 
in the service of my country. The face of the note that G. H. owes me, and 
now in J. G.’s [the defendant's] hands, and also one other note against S. 
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and interest, I want you, J. G., to distribute among my brothers and sisters 
as you think proper, and all other property to go to my wife, Cynthia, and for 
her to pay my debts.” The letter was signed by L. March 2, 1864, he started 
on a raid to Richmond, in company with others, under military orders, was 
taken prisoner, and died in prison March 16 following. By the statutes of 
Maine, ‘‘a soldier in actual service” may dispose of his personal estate, either 
by written will or by nuncupation, as he might have done under the common law. 
Held, that L. was a ‘soldier in actual service” when he wrote the letter; that 
this was a valid written will at common law, and was therefore entitled to pro- 
bate. — Leathers v. Greenacre, 53 Me. 561. 

7. A testator gave all his estate to his wife; and, if he should have any children 
living at his death, he appointed his wife guardian of such children during their 
minority, committing entirely ‘‘to her affection, judgment, and discretion, 
their maintenance, education, and future provision, and which guardianship I 
intend and consider as a suitable and proper provision for such child or chil- 
dren.” He had no children at the date of the will, but two were born afterwards. 
Held, that there was no proyision for the children, within the meaning of the act 
providing that a person who shall have a child born after making his will, ‘* not 
provided for in such will,” shall, as to such child, be deemed to die intestate, and 
that therefore he died intestate as to the thildren. — Hollingsworth’s Appeal, 51 
Penn. 518. 

Held, further, that the appointment of the wife as testamentary guardian was 
not revoked by the birth of the children. — Jb. 


Witness. 
1. Jurors are competent witnesses in either criminal or civil issues. — Howzer 
v. Comm. 51 Penn. 332. 
2. Evidence is inadmissible for the purpose of impeaching the credibility of 
a competent witness, by showing that such witness is not possessed of ordinary 
intelligence. — Bell v. Rinner, 16 Ohio St. 45. 
See Evivence, 2, 10. 
Worps. 
Heirs.” —See Deep, 4. 
Issue.” —See Witt, 1. 
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BOOK NOTICES. 


Manual of the Constitution of the United States of America. By Timotny 

Farrar. Boston: Little, Brown, & Company. 1867. 

Tue venerable author of this treatise is an earnest advocate of the most 
extreme doctrines of what may be called the Anti-State-rights school. Indeed, 
his views, pushed to the length to which he carries them, were unknown, at any 
rate were not publicly expressed, in this country, until within a few years. The 
whole book is an elaborate argument to prove the governmental omnipotence of 
Congress. In fact, according to the author, Congress can do almost any thing, 
except permit the existence of slavery. ‘* There never was,” he says, ‘‘ and never 
can be, a person legally held in slavery under our Canstitution.” Of course, on 
all present political questions, Mr. Farrar adopts the most * radical” views. 
The judgment in the Milligan case excites his disgust; he closes his remarks on 
it with what seems in a lawyer rather an extraordinary argument: ‘* The guilt 
of the party, in this case, was not denied, or even questioned. ‘ Judex damnatur 
oum nocens absolvitur.’” 

Few persons, we imagine, can be found who will go along with the author in 
all his views, however particular parts of his general scheme may commend them- 
selves to them. Yet the book is worth reading; with the exception of some 
intolerable attempts at facetiousness, it is very well written; and it is of no little 
service to the cause of truth to have the most extreme opinions presented in 
a calm and scholarly manner by one who is prepared to carry out his theories 
with logical severity to their farthest conclusions. 


A Law Dictionary and Glossary: containing full Definitions of the Principal 
Terms of the Common and Civil Law, together with Translations and Expla- 
nations of the various Technical Phrases in Different Languages, occurring 
in the Ancient and Modern Reports and Standard Treatises ; embracing also 
all the principal Common and Civil Law Maxims. Compiled on the basis of 
Spelman’s Glossary, and adapted to the Jurisprudence of the United States; 
with copious Illustrations, critical and historical. By ALExanpeR M. Bur- 
RILL, Counsellor-at-law. Second edition. 2 vols. New York: Baker, 
Voorhis, & Co. 1867. 


By the ordinary practitioner, a law dictionary is seldom required. Its use, 
like that of a dictionary of the language, is confined to students and to scholars, 
to thosé who have advanced the least and to those who have advanced the 
farthest. The beginner needs it to enable him to understand the text-books and 
reports: the accomplished lawyer recurs to it to enable him to trace out those 
matters which lie beyond and beside the travelled routine of the profession. 

The book before us is one of the best of its kind. The author has made little 
or no attempt at original research into the antiquities of the law; nor is the cir- 
cle of authorities from which he draws his definitions and illustrative facts other 


q 


BOOK NOTICES. 159 


than of limited extent; but these authorities are the standard ones, and they are 
accurately followed. And, when a question has arisen as to the meaning or deri- 
vation of a term, the different views entertained on it are given in succession. 
Mr. Burrill’s Dictionary is not confined to the common law, but contains 
many of the terms of the civil, Scotch, and continental systems of jurisprudence ; 
and an important feature of the book is the full collection of legal maxims. 
' There is no natural limit to the dimensions of a law dictionary ; it might be 
swelled to the most encyclopedic size ; but the two large octavo volumes of Mr. 
Burrill hit, we think, a very fair mean between the too much and the too little. 


A Treatise on the American Law of Easements and Servitudes. By Emory 
Wasupurn, LL.D., &. Second edition. Boston: Little, Brown, & Com- 
pany. 1867. 

No work of Judge Washburn can be otherwise than faithfully done. In 
the duties of his professorship at the Cambridge Law School, and in his books, 
he is alike untiring, laborious, enthusiastic. The treatise before us has already 
become an authority. It is a very useful book: in it we find, not only a thorough 
collection of cases, but a discussion of principles at once able and judicious. 
A hundred added pages in this second edition bear witness to the author's watch- 
ful fidelity. There are, however, one or two of the apices juris, which we were 
disappointed not to see brought to a finer point by the aid of recent decisions. 

Thus, the law of lateral support of land has received important modifications 
in late cases, and there is hardly consistency in the language employed. Foley 
v. Wyeth, 2 Allen, 131, 133, is cited at some length. There it is laid down, that, 
for injury to the soil resulting from the removal of the natural support of the 
adjoining tract, the owner has a remedy, on the ground that a right of property 
is violated. The court (Merrick, J.) then goes on to say, ‘“‘ This unqualified 
tule is limited to injuries caused to the land itself. . . . For an injury to buildings 
which is unavoidably incident to the . . . slide of the soil on which they stand . . . 
an action can only be maintained when a want of due care or skill, or positive 
negligence, has contributed to produce it.” Under the inspiration of the above 
language, the author lays down the principle which he does on page 526 [*444). 
But, in this connection, the English cases of Brown v. Robins, 4 H. & Norm. 
186, and Stroyan v. Knowles, 6 H. & Norm. 454, 465, did not, we think, receive 
the attention they deserve. To our apprehension, they put a new face on the 
English law. 

In Brown v. Robins, it was shown that the land would have fallen in conse- 
quence of neighboring excavations, even if no house had been upon it. It was 
thereupon held, that the plaintiff could recover for the damage to the house as 
well as for that to the land: and this seems reasonable, for it cannot be pretended 
that, by any analogies, the damage is too remote; and, if not, how shall the 
defendant infringe his neighbor's rights, and yet not be liable for the immediate 
consequences of his act? This doctrine was upheld in the other case men- 
tioned, and seems inconsistent with the opinion expressed in Foley v. Wyeth. 
Indeed, in the latter case, the court emulate the jury’s function, and seek to 
divide losses as seems fair on the whole, rather than to follow the strict logic of 
the law to its conclusions. 

Smith v. Thackerah, Law Rep. 1 C. P. 564, which is not referred to in this 
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treatise, gives us an additional refinement. A. dug a well near B.’s land, which 
sank in consequence, and a building, erected on it within twenty years, fell. It 
was proved, as in Brown v. Robins, that, if the building had not been there, the 
land would still have sunk; but it was also shown in this case that the damage 
would then have been inappreciable. Held, that B.-had no cause of action 
against A. 

Ere, C.J. ‘* For a man to dig a hole in his own land is in itself a perfectly 
lawful act of ownership, and it only becomes a wrong if it injures his neighbor ; 
and since it is the injury itself which gives rise to the right of action, there can 
be no right of action unless the damage is of appreciable amount.” 

Witty diversities, as Yelverton says, but apparently sound. 

A consideration of them might have modified the rule laid down by Judge 
Washburn. 


The Law of Railways ; embracing Corporations, Eminent Domain, Contracts, 
Common Carriers of Goods and Passengers, Constitutional Law, Investments, 
&e., &e. By Isaac F. Reprietp, LL.D., Chief Justice of Vermont. Third 
edition, greatly enlarged. 2 vols. Boston: Little, Brown, & Company. 
1867. 

Ir seems hardly necessary to commend this well-known book to the profession 
which has appreciated it so well, that in ten years two editions have been ex- 
hausted. Yet, in the nine years which have elapsed since the second edition 
. was published, few departments of the law have received so much additional light 
from litigation as that concerning the powers and liabilities of railway corpora- 
tions; and Judge Redfield has made good use of the recent cases in this last 
edition. The work, as it now stands, is, notwithstanding some faults and some 
peculiarities in the learned author's style and method, which occur in all his books, 
decidedly the leading work on the subject of which it treats. It is characterized 
by great power of analysis, the topics connected with the subject matter being 
beautifully arranged in logical order; by great fulness of detail on points too 
often carelessly passed over by text-book writers; by clear and positive opinions, 
which, coming as they do after a full examination of the authorities, and from a 
jurist of the acknowledged learning and ability of the eminent Chief Justice of 
Vermont, carry a weight with them not always to be attributed to the conclusions 
of a legal essay or text-book. 

Perhaps the merit which is most conspicuous in this treatise is its exhaustive- 
ness. The railway is viewed from its inception to its dissolution, and in all possi- 
ble circumstances. The English law of railways is fully stated and illustrated ; 
in fact, to such an extent that the book would be of almost as much value in 
England as in this country. 

But while we recognize fully the ability of the discussions which the learned 
author has introduced, frequently in the form of essays or of opinions, into the body 
of the text, we must regard them as in many respects impairing the value of the 
book as a whole. It is absolutely necessary, when a lawyer of great learning and 
experience like Judge Redfield undertakes a work on some special topic, as, for 
instance, the law of railways, that he confine himself with conscientious strictness 
to those points which are peculiar to railway law. Unless this canon is duly 
observed, the work at once swells to excessive proportions. It is not that the 
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various subordinate dissertations would not be needed, if there were no other 
text-books in the world; no doubt in such case they would be indispensable ; 
but such is not the case. If, for instance, there were no text-books of authority 
on the powers and duties of corporations, it would be a kindness to the profes- 
sion to insert the very able and learned opinion of the author in the matter of 
Trinity Church, in the city of New York; as it is, we doubt whether the twenty” 
pages which it occupies might not have been saved. And, even when the space 
is occupied with a discussion more germane to the subject matter than in this 
case, we must remind the learned author, that the mere fact that a railway cor- 
poration is a common carrier, or that cases of agency arise in relation to its 
servants and employees, is no sufficient reason for inserting any thing more in 
his work on railways than the modifications caused in these cases, if any there 
are, due to the peculiar character of railroad corporations. The fact is, the 
subdivision of the topics of legal text-books has been carried to such a point at 
the present day, that it is unwise and burdensome to the profession for any one 
writer, how great soever may be his talents or how vast his learning, to overstep 
the limits of his task. 

A few other things, here and there, we should like to see changed. For in- 
stance, when a citation is made from the series of English Law and Equity 
Reports, the citation should always be followed by the book and page of the 
regular English report in which the case originally appeared. The same remark 
would apply to citations from the volumes of Railway Cases and American Railway 
Cases. More also should be said on the now very important topic of the right of 
the Legislature to alter railway charters. 

A valuable feature of the treatise is a discussion of the numerous vexed ques- 
tions containing horse-railways. We do not know that this has been done 
before, and it is certainly high time that it should be done. The horse-railway 
system grew up with probably as little consideration of the legal aspects of the 
questions that were certain to arise as was possible in such a community as ours; 
and it cannot but be a benefit to the public to find, as we do here, these impor- 
tant but ill-understood questions clearly elucidated. 

We are happy to say that the Index is quite a full one, —an agreeable con- 
trast to the wretched concern in the author’s work on Wills. 


Copyright and Patent Laws of the United States, 1790 to 1868; with Notes of 
Judicial Decisions thereunder, and Forms and Indexes. By StepHen D. Law, 
Counsellor-at-law. Second edition. New York: Baker, Voorhis, & Com- 
pany. 1867. 

Tuis is an excellent little book. The author treats separately, but in a similar 
manner, first of the copyright and then of the patent laws. He gives all the 
laws which have been passed by Congress on the subjects, indicating which are 
obsolete, and which are still in force; and, at the end of each section of every 
law, refers to those cases which have been decided under it. Following the laws 
are forms of applications, assignments, &c.: this is the only part of the book we 
are disposed to criticise. The forms are good so far as they go, but there ought 
to be more of them; they insufficiently represent the numerous transactions of 
patent business. A very full and well-constructed index closes each part of the 
work. 
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A Treatise on the Law of Patents for Useful Inventions, as enacted and admin- 
istered in the United States of America. By Grorce Ticknor Curtis, 
Third edition, revised and enlarged. Boston: Little, Brown, & Company. 
1867. 

Great advances have been made in patent law since the first publication of 
Mr. Curtis's book ; and the work, though most valuable to members of the profes- 
sion at its date, had come to be little more than an introductory text-book for 
the use of students. A new treatise on patent law was sadly needed. The 
want is now supplied. 

Mr. Curtis has substantially rewritten the entire work. Indeed, of the first 
half of the former edition, with the exception of the preliminary observations, we 
have in this third edition but little more than any other writer upon the subject 
would have been at liberty to adopt. He has, however, dealt with the suc- 
ceeding chapters upon infringement, the remedy for infringement by an action at 
law, and the remedy in equity to restrain infringement, more as if he were editing 
a book of some other author; and the change from the old edition consists 
chiefly in the addition or insertion of matter which has been furnished by the 
adjudications of the last twelve years. 

Room has been made for the expansion of the original work by omitting from 
the volume Mr. Webster's tract upon the subject matter of patents, Mr. Curtis's 
writings being well able to stand alone. 

In the short space we have at command, we can call attention to but one or 
two of the new features of the present treatise. 

The construction of the celebrated eighth clause of Morse’s patent, by the 
Supreme Court, has led to a chapter of some fifty pages upon the extent of prin- 
ciple, or, what is meant by patenting a principle. In his second edition, Mr. 
Curtis, quoting entire the dissenting opinion of Mr. Justice Nelson, in Le Roy 
v. Tatham, 14 Howard, 156, seemed to advocate the English doctrine, that, 
under certain circumstances, the application of a newly discovered principle 
may become the subject of a patent. 

It is commonly supposed that the Supreme Court decided, in O'Reilly v. 
Morse, 15 Howard, 62, that a patent cannot secure to the patentee the application 
of a newly discovered principle, exceptins by the means he actually employs in 
the application ; that is, that a party does not infringe the patent unless, taking 
the principle, he uses substantially the same means in applying it. Mr. Curtis 
is now decidedly opposed to this latter doctrine. He argues, indeed, that the 
court did not rule as is generally supposed. But, whatever may have been the 
opinion of the court, he still inclines to the rule laid down by Baron Alderson, 
in Jupe v. Pratt, 1 Wb. Pat. Cas. 146, which we have not room to quote. Mr. 
Curtis holds that the new application of the principle, where the means used are 
described, is of itself a part of the invention, and that any different mode of 
application is but an improvement upon the discovery of the patentee, and not 
available without his consent. 

The English cases, as well as the half-dozen American cases upon this subject, 
are thoroughly considered in this discussion; and we have no doubt, that when 
this question again comes before the courts, as it must, sooner or later, in 


these days of scientific discovery, this chapter will prove an invaluable aid to 
counsel and bench. 
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Considerable space is devoted to the topic of infringement by means of chemi- 
cal equivalents, a subject upon which there have been as yet few American cases. 
We are favored with an abstract of recent elaborate and exhaustive English dis- 
cussions. 

A very large proportion of the United States’ letters-patent, granted every 
week, are for a new process of manufacture; inventions at the present day, for 
a great part, ‘consist in the use of known things, acting together in a manner 
already known, and producing effects already known, but producing these effects 
so as to be more economically and beneficially enjoyed by the public.” Ac- 
cordingly, the law applicable to cases arising under these patents, merits and 
receives no little attention. 

The rule of damages to be recovered at law for the infringement of a patent 
has been treated anew and very fully, as has also the account for profits 
granted by a court of equity. It would have been well, however, in our opinion, 
to have set forth distinctly the difference between an action at law and a suit in 
equity, as to the recovery by the party injured of money from the party in- 
fringing. 

Mr. Curtis's style is vigorous and terse. His statements are made clearly and 
with accuracy. The arrangement of the book is admirable; and we do not hesi- 
tate to say, that the treatise is far superior to all others upon the subject. Mr. 
Curtis has placed himself in the first rank of law writers. 


The Code as it is: The Code of Procedure of the State of New York, as 
amended to 1867. With the Revised Rules of the Courts and a full Index. 
Edited by Jonn Townsenv. New York: Baker, Voorhis, & Co. 1867. 


Tuis very neatly printed little book of less than three hundred pages can be 
carried in the coat-pocket. But it contains within its small compass the whole of 
the New York Code of Procedure in a very clear and handsome type, and the 
Rules of the Court of Appeals, of the Supreme Court, and of the Superior 
Court and Court of Common Pleas of the City of New York. The Index seems 
very full and well arranged. 


A Collection of Forms of Practice and Pleading in Actions, whether for Legal or 
Equitable Relief, and in Special Proceedings. Prepared with Reference to the 
Code of Procedure of the State of New York, and adapted to the Present 
Practice in the States of Ohio, Indiana, Iowa, Wisconsin, Minnesota, Cali- 
fornia, Oregon, Missouri, Kentucky, and Alabama, and the Island of New- 
foundland. With copious Notes and Authorities. By Bensamin VauGHan 


Aspott and Austin ABBoTT. 2 volumes. New York: Baker, Voorhis, 
& Co. 1867. 


Ir the ancient sages of the law could arise in their winding sheets from their 
graves, it seems highly probable that the sight of a modern law library would 
soon drive them back again. Our envy of our predecessors, when thinking of 
the small number of volumes they were condemned to learn, is, however, equalled 
by our pity for the unfortunate law students of coming ages. Digests and 
manuals of all kinds appear in such numbers as to drive one crazy; and espe- 
cially is this the case in New York, and it is one of the legitimate results of 
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the ‘‘every man his own lawyer” system, which the legislators of that State 
seem disposed to extend. 

The present work is one of the somewhat numerous publications of the 
Messrs. Abbott, who have certainly done good service to the profession in 
New York, in their previous labors. It shows great industry and accuracy. 
It would be impossible for the compilers of a work on New York practice to 
exhibit any great amount of legal learning in it. When the authors of the 
Code attempted a wholesale reform of the procedure in the’ courts, they were 
certain to simply unsettle the practice. Consequently, the necessary result is 
a large mass of contradictory decisions on every conceivable point; and a work 
on practice of necessity becomes merely a digest of those contradictory decisions, 
To systematize them, or get any thing like principles from them, would be an 
utter impossibility. But the Messrs. Abbott have done the work they neces- 
sarily had to do, in a very thorough and accurate manner. The infirmities of 
the New York practice appear here and there; but the compilers deserve great 
praise for the conscientiousness and diligence with which they have executed 
their somewhat ungracious task. 


Digest of the Ohio Reports ; embracing the Twenty Volumes of Ohio Reports, 
and Fifteen Volumes of the Ohio State Reports. Prepared by W. Y. Guot- 
son and J. W. Oxry. Cincinnati: Robert Clarke & Company. 1867. , 
Tus thick volume of nearly nine hundred pages contains a digest of all the 

eases in the published volumes of the reports of the State of Ohio. The system, 
by the way, of having two successive series of reports with such similar names 
as Ohio Reports and Ohio State Reports, is certainly inconvenient to those who 
are not familiar with it, and we should think would be often annoying, even to 
an Ohio lawyer. The compilers say, in their preface, that the head-notes in the 
earlier volumes have been carefully revised, but that, in the latter volumes, this has 
been found less necessary, as the head-notes in them ‘‘ have received an authori- 
tative sanction, as being the condensed opinion of all the judges concurring in 
the decision, and containing that alone for which they are to be considered re- 
sponsible.” This refers, we believe, to a practice of the Supreme Court of 
Ohio of settling the head-note or syllabus before assigning any case to a judge 
to write an opinion. The general adoption of this practice seems worthy of 
consideration: it is, at any rate, preferable to that adopted in New York and 
some of the New England States, of assigning a case to a judge for a written 
opinion, without any consultation till the opinion has been written, perhaps 
months after, when the facts and arguments must have in great measure passed 
from the memory of the judges. 

The editors state in their preface the difficulties with which digest-makers 
have to contend; and, so far as we can judge, they have contended with them 
successfully. They have done wisely in inserting no statement under more than 
one head. The opposite plan saves considerable exercise of thought to the com- 
piler at the expense of manual labor; but to the lawyer consulting the digest, 
that is, if he be properly instructed, it is cumbersome and annoying. The plan 
of not only noting under the cross references the head of the digest in which 
they will be found, but also of repeating the names of the cases in the reperts, 
seems useless, and must have taken a great deal of trouble: it is, however, per- 
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fectly harmless. At the end of the volume is a Table of Cases Cited; a feature 
which we have already had occasion to praise in the digests of other Western 
States. 


Cases decided in the Court of Claims of the United States, at the October Terms 
Sor 1863, 1864, and 1865; with the Rules of Practice and the Acts of Con- 
gress relating to the Court. Reported by Cuartes C. Nott and Samuet H. 
Huntincton. Washington: Government Printing Office. 1867. 

THE present editors have been the first to succeed in bringing before the 
legal profession the decisions of a tribunal which has held its terms at Washington 
during the last twelve years; for the little work of Mr. Devereux is hardly de- 
serving of mention, while the huge volumes of cumbersome material issued in 
former years as public documents, without index, digest, or consecutive arrange- 
ment, are useless and inaccessible. Indeed, the opinions of the old Court of 
Claims must soon pass into oblivion; for the new court, as the reader will per- 
ceive by referring to the cases of Schlesinger, Stewart, and Ward, in the present 
volume, is not disposed to regard the decisions of its predecessor as binding. 

This volume contains the decisions of the Court of Claims for the three years 
next succeeding its re-organization in 1863, when the bench was increased from 
three to five judges, whose powers ‘vere made final so far as Congress was 
concerned. The cases reported are ninety-four in number, and embrace awards 
amounting in the aggregate to nearly three hundred and twenty-four thousand 
dollars, the largest sum allowed in a single case being ninety-three thousand 
seven hundred and sixty dollars. In one case the court directs the issue of a 
land warrant. To a full report of the opinions of the Court of Claims, and a 
digest, carefully prepared, of the principal points decided, the editors have 
added its rules of practice and the statutes defining its powers, in order that the 
court may be better understood by the public. 

As the jurisdiction of this tribunal is limited to controversies between the 
citizen and Government, and deals specially with the business of the executive 
departments, it might be thought that such a volume would possess few points of 
interest to the general lawyer. But we find many cases involving legal problems 
of the first magnitude, and worthy of careful study. Among the leading 
topics are those of agency, arbitrament and award, war claims, and constitutional 
law. The questions are generally discussed with fairness and moderation; and, 
if the court fails sometimes to grasp broad principles, its decisions are not want- 
ing in legal acuteness. 

In Grant's Case, it is held, that, where private property is taken for use or 
destruction when the public exigency demands it, Government ought to indemnify 
the owners ; and where a commanding officer, in the exercise of sound judgment, 
orders a citizen’s mills to be destroyed to prevent them from being occupied by 
rebels, the Government is bound to make compensation. The action of Congress, 
which followed as a matter of necessity, depriving the court of jurisdiction in 
such cases, has taken away the force of this decision; but the principle is justly 
and liberally applied, and will stand for future reference. 

The law of prize and the captor’s rights before condemnation are carefully 
considered in Commodore Stewart's Case, and authorities are copiously cited. 
The United States frigate Constitution captured the British ship ‘* Levant ;” 
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but, before condemnation, the prize was recaptured in a neutral port. The 
United States did not press the claim against the neutral Government, and ob- 
tained no indemnity. The captors sought on this ground to recover their share 
of prize-money from the United States; but the decision of the court was ad- 
verse. 

Latham’s Case calls forth an elaborate opinion, affirming the constitutionality 
of the legal-tender act; the point in issue, however, being that the claimant 
erected buildings under a contract providing for payment in ‘* good and lawful 
money of the coin of the United States,” and was paid in treasury notes, worth 
at the time but forty-two cents on the dollar. Where the argument of the court 
halts a little, eloquence comes to the rescue: ‘‘It is, apparently at least,” 
says the Chief Justice, with reference to the Constitution, ‘‘as exhaustless and 
unfailing in its capabilities and powers, and their complete and perfect adapta- 
tion to every time, occasion, and circumstance, as was the miraculous supply of 
meal in the barrel, and oil in the cruse, of the widow of Zarephath. And, while 
to the strict, technical constructionist it may present a bleak and barren aspect, 
yet, under the benign interpretation of our Supreme Court, guided by the incom- 
parable mind and genius of Marshall, like the rock in the wilderness when 
smitten by the prophet’s rod, it sends forth its pure, ample streams to benefit 
and bless the nation.” Such gushes of rhetoric are rare in this tribunal, and 
perhaps an occasional tribute to ‘* the old instrument” is pardonable in Wash- 
ington, where it is so often lost sight of. 

In Tillon’s Case, the judgment of a circuit court of competent jurisdiction is 
held to be conclusive of an amount due from Government and enforceable in the 
Court of Claims. A suit was brought by the United States, in 1839, against a 
citizen ; and it appeared, by his set-off, that a balance was due him from Govern- 
ment. His judgment could not be enforced until this court was established. 

The case of Pierce v. United States (better known as the Floyd acceptance 
case) is perhaps the most remarkable in this volume, and limits the liability of 
the United States as party to a bill of exchange. 

There are other cases of general interest. Most of the important ones, in- 
volving new doctrines, have been decided against the claimant; but there are 
notable exceptions. The rule laid down in Deming’s Case and others — that 
the United States, as a contractor, cannot be held for the public acts of the 
United States as a sovereign—is so illiberal, and rests upon a distinction so 
narrow and artificial, that we hope it will be abandoned. Timidity, undue re- 
gard for the interests of the Government, a disposition to palter about the letter 
of the law, instead of being actuated by the spirit of justice, —this is the worst 
which can be imputed to a tribunal which has, notwithstanding, deserved well 
of the nation, and has done much within the last year to retrieve former 
errors. 

This volume has been prepared with care and judgment, and presents a taste- 
ful appearance. The connection of the editors with the Court of Claims — Mr.- 
Nott being one of the judges, and Mr. Huntington the clerk, of the court — 
ought in itself to insure the accuracy of the work. We trust that the desire 
expressed by them in their Preface may be realized, ‘to increase the useful- 
ness of this tribunal,” and ‘to aid in removing the misapprehension, very widely 
spread, as to its powers and duties.” 


t 
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Cases argued and adjudged in the Supreme Court of the United States, December 
Term, 1866. Reported by Joun Watrace. Vol. IV. Washing- 
ton, D.C.: W. H. & O. H. Morrison. 1867. 

WE opened the last volume of Mr. Wallace's with the familiar face of our 
old friend, the comical little eagle, on the back, thinking to experience the same 
mingled feelings of amusement and disgust which the perusal of preceding vol- 
umes had given us. We have been agreeably disappointed. Whether owing 
to a salutary revolution in Mr. Wallace’s own tastes, or to the intervention 
of superior authority, there is a most striking improvement in his style of re- 
porting. The statements of fact are statements of fact, unadorned with moral 
sentiments, jokes, or flights of poetic fancy. They are dear and simple. We 
have but one fault to find with them: they are too brief, especially they fail to 
state with sufficient fulness the pleadings and other proceedings in the case. 
Every one knows, in examining a report, how important it is to understand, not 
merely the point decided, but the manner in which the point arose for decision, 
the steps by which it was evolved. The judge gives his opinion with these steps 
present to his mind: the reader should be placed as far as possible in the same 
position. 

In the treatment of the arguments, Mr. Wallace has been less successful. He 
has properly reported the arguments in the great constitutional cases, of which 
there are several in this volume, very fully ; but he has not sufficiently borne in 
mind, that law reports should be reports of law, not compilations of forensic 
eloquence, and that, even if a legitimate object in reporting cases before the 
Supreme Court is 

Ut pueris placeant, et declamatio fiant, 
yet the bursts of rhetoric scattered through the volume are too fragmentary 
and disconnected to be of much service, even in that capacity. Another fault 
is the introduction of long quotations from familiar authorities. It may be worth 
while to insert passages from books difficult of access; but there is no excuse 
for filling up pages with extracts from Coke Littleton, the Debates in Congress, 
the Reports of the Supreme Court, and Mr. Hamilton’s History of the United 

States. 

Mr. Wallace has in this volume stricken the scandalous and impertinent matter 
out of his statements: when he has done the same good office for the arguments, 
there will only remain for him to insert the facts in the statements, and the law 
in the arguments, and he will be a model reporter. We must not expect too 
much at once. We dare to hope, that, in Blackburn v. Crawfords and The 
Bermuda, Mr. Wallace touched the nadir of his reporting; and that henceforth 
he will steadily continue in that upward path on which, in the present volume, he 
has made so gigantic a stride. 


Reports of Cases argued and determined in the Supreme Judicial Court of Mas- 
sachusetts. By Cuartes ALLEN. Volume XII. Boston: H. O. Houghton 
& Company. 1867. 

Most of the important points decided in this volume will be found, we hope, in 
our Selected Digest of American Cases. The most novel and important decision 
in the book, at any rate for the profession in Massachusetts, is that in the case of 
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Stanton v. Springfield (p. 566), where the court, in the opinion of Judge Hoar, 
reverse the old and hitherto unquestioned view of the law with reference to snow 
and ice constituting a defect in the highway within the meaning of the statute 
making cities and towns responsible in damages for injuries resulting from such 
defects. By General Statutes, ch. 44, sections 1 and 14, the duty is imposed upon 
towns to repair their highways, ‘so that the same shall be safe and convenient for 
travellers at all seasons of the year.” By section 22, ‘if a person receives or 
suffers bodily injury or damage in his property, through a defect or want of repair, 
&e., &e., he may recover, &e., if such county, town, &e., had reasonable notice 
of the defect, &c., or if the same had existed for the space of twenty-four hours 
previous to the occurrence of the injury or damage.” It had hitherto been sup- 
posed, that wherever a highway was not ‘ safe and convenient” for travellers, 
there was a statutory ‘‘ defect,” and the town would be liable for any injury 
thereby resulting. On this obvious view of the statute, many cases had been 
decided, and its soundness had never even been questioned until within a year. 
We call it the ** obvious view ” of the statute, because it is apparently reasonable 
to interpret the word ‘‘ defect” by the words which the statute employs to fix 
that condition of the road which satisfies its requirements, — that is, if the town 
is bound to have its highways ‘‘ safe and convenient,” any thing which make them 
unsafe and inconvenient is seemingly a ‘‘ defect ;” because, further, the refer- 
ence to the effect of the seasons upon the safety of travelling on highways was, 
it may be reasonably supposed, intended to refer, among other things, to snow 
and ice; and, lastly, because there can be no better test of a road’s being un- 
safe than for a person using ordinary care to slip and fall upon it. The Supreme 
Court of Massachusetts have, however, of late years shown a strong disposition 
to restrain within very narrow limits this statute liability of cities and towns; 
partly, perhaps, because of what the learned judge calls ‘‘the more frequent 
attempts, within a recent period, to hold towns and cities responsible for ice in 
the streets.” At any rate, the construction now held by the Supreme Court is, 
that ‘‘ the mere fact that a highway is slippery from ice upon it, so that a person 
may be liable to slip and fall upon it while using ordinary care, if the way is 
properly and well constructed, and there is no such accumulation of ice and 
snow as to constitute an obstruction, and nothing in the construction or shape 
of the way which occasions any special liability to the formation or accumula- 
tion of ice upon it, is not a defect or want of repair which will authorize a jury 
to find that it is not safe or convenient for travellers, within the meaning of the 
statute imposing upon towns the duty to keep their ways safe and convenient for 
travellers at all seasons of the year.” 

We commend this result to the attention of the next Legislature. 

The case of Green v. The Commonwealth (p. 155) presents some very nice 
questions on the recent statutes concerning murder, The case was argued with 
great ability, and the decision of the court is exceedingly clear and satisfac- 
tory. 

A curious case, Spiller v. Woburn (p. 127), we must not omit to mention. 
The School Committee of the town passed an order that the schools of the town 
should be opened each morning with reading of the Bible and prayer, and that 
during the prayer the scholars should bow their heads; but, in consequence 
principally of the objection of the plaintiff's father to the latter portion of this 
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order, the committee afterwards modified it, and directed that any scholar should 
be excused from bowing the head whose parent requested it. The plaintiff's 
father declined to request such exemption for her, and directed her not to obey 
that part of the order; and she, persisting in her refusal to bow the head during 
prayer, was excluded from the school until she should do so, or her parent 
should request that she should be excused therefrom. The action was brought 
by the girl for illegal exclusion from the school. The court held, that the regu- 
lation was reasonable, and judgment was rendered for the defendants. 


Reports of Cases argued and determined in the Court of Queen’s Bewch, and the 
Court of Exchequer Chamber on Appeal from the Court of Queen's Bench. 
By Mawpes ey Best and Grorce James Vol. III. 
Containing the Cases of Trinity Vacation, Michaelmas Term and Vacation, 
1862, and Hilary Term and Vacation and Easter Term, 1863. With refer- 
ences to Decisions in the American Courts. James Parsons, Editor. Phila- 
delphia: T. & J. W. Johnson & Company. 1867. 

Tus volume of Smith and Best's Reports is encumbered, as the reports of 
the Queen’s Bench usually are, by a great number of parish and justices’ cases, 
questions of the settlement of paupers, payment of poor-rates, convictions of 
petty offences, breaches of police regulations, and such like, but yet contains 
several decisions of more general importance. At the end of the volume are 
three cases in the House of Lords, one taken from 11 H. L. Cases, and two from 
Law Reports, 1 House of Lords, a patchwork method of publication which we 
cannot commend. A curious blunder has been committed, by publishing at the 
commencement of the volume the names of those judges who were on the bench 
in the twenty-ninth Victoria, and not those who were on it during the twenty- 
sixth Victoria, the time covered by the reports. Mr. Justice Crompton and Mr. 
Justice Wightman, who were then on the bench, have since been replaced by 
Mr. Justice Shee and Mr. Justice Lush. 

Among the more striking cases we note the following : — 

Taylor v. Caldwell, p. 826. A. agreed with B. to give him the use of a hall 
on certain days for the purpose of holding concerts. The hall was destroyed 
by fire. Held, that A. was excused from the performance of the contract. 

Ambert v. Gray, p. 163. In this case, the Court of Exchequer Chamber held, 
that a foreigner could recover against a British underwriter for a loss occasioned 
by an embargo laid by the sovereign of the foreigner’s country, for the purpose 
of carrying on war with another power. The decisions in England on this 
point hitherto have been irreconcilable. This settles the law in accordance with 
the doctrine held in the United States. 

Behn v. Burness, p. 751. By charter-party, dated London, A., ‘‘ owner of 
the ship M., now at Amsterdam,” agreed that the said ship should * with all 
possible despatch proceed direct to N.” Held, that it was a condition precedent 
of the contract that the ship was at Amsterdam at the time of making the 
charter-party. 

Kilshaw v. Jukes, p. 847, enunciates the modern English doctrine, that the 
test of liability as a partner to third persons is not participation in the profits, 
but having the business carried on in one’s behalf. 

In Pearson vy. Spencer, p. 761, the owner of a farm divided it by will into two 


170 BOOK NOTICES. 


parts, devising one part to A. and one to B. To reach B.’s part it was necessary 
to pass over A.’s part; and the devisor had used a way in a certain direction 
over that part. Held, that the right to use that way passed to B. by the devise. 

In Fray v. Blackburn, p. 576, the court sustained a demurrer to an action 
against a judge for a judicial act, and a motion to amend the declaration, by 
alleging malice, was refused by the court (CrompTon and Me.Lior, JJ.). It is 
singular to notice, in spite of the dicta that an action will not lie against a judge 
for malicious conduct in his office, how difficult, if not impossible, it is to find an 
authoritative case which meets the matter squarely. 

Campbell y. Spottiswoode, p. 769, is a curious libel suit against the Saturday 
Review, brought by a Dr. Campbell, a well-known nonconformist minister, and 
noted, we believe, for his polemic violence. Dr. Campbell was the editor of a 
religious paper. He proposed to publish in this paper letters on the duty of 
evangelizing the Chinese, and to promote the circulation of the papers contain- 
ing them as widely as possible, in order to call attention to the importance of the 
work. The letters were published accordingly, with lists of the subscribers, in- 
cluding ‘‘ the Hon. Mrs. Thompson, 5,000 copies; an Old Soldier, 100 copies, 
&ec.” 

The article in the Saturday Review complained of was headed ‘‘ The Heath- 
ens’ Best Friend,” and, after suggesting that ‘‘ Mrs. Thompson” was perhaps 
a second Mrs. Harris, went on to say, that to ‘‘spread the knowledge of the 
gospel in China would be a good and excellent thing; but to make such a 
work a mere pretext for pufling an obscure newspaper into circulation is a most 
scandalous and flagitious act.” — ‘* There have been many dodges tried to make 
a losing paper ‘ go;’ but it remained for a leader in the nonconformist body 
to represent the weekly subscription as an act of religious duty ;” and, after 
much similar comment, ended, ‘‘In the mean while, there can be no doubt that 
Dr. Campbell is making a very good thing indeed out of the spiritual wants 
of the Chinese.” The jury found a verdict for the plaintiff for £50, and also 
found that the writer of the article believed the imputations in it to be well 
founded. A rule to set aside the verdict was refused. 

A memorandum, p. 100, states, that in the case of Edwin John James, Esq., 
Q.C., who was disbarred by the benchers of the Honorable Society of the Inner 
Temple, the Queen determined the letters-patent whereby he was appointed one 
of Her Majesty’s counsel learned in the law, and removed and discharged him 
from that office. 

There have been, we believe, six, if not seven, volumes of Best and Smith's 
Reports published in England; this, which is just reprinted in America, is only 
the third, and the cases contained in it were decided more than four years ago. 
We really think the publishers of the reprint might furnish the volumes to the 
profession a little more promptly, especially as ‘‘ the references to decisions in 
the American courts ” are confined to a single note on the case of Behn v. Burness. 


Reports of Cases argued and determined in the Supreme Court of Judicature of 
the State of Indiana; with Tables of the Cases and Principal Matters. By 
Bensamin Harrison, Official Reporter. Vol. XXVI. Containing the Cases 
decided at the May Term, 1866. Indianapolis: Douglass & Conner. 1867. 


Tus is a very creditable volume of reports. It is well printed, the index 
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is full, the head-notes are satisfactory. It is made up entirely of the opinions 
of the court, and no arguments of counsel are given; no facts are stated; the 
only account of the case and of the positions and arguments of the contestants 
is recited in the decisions of the court. To what cause this unusual method of 
reporting is due, we know not: it certainly must greatly lighten the task of 
the reporter. Whether it is found to work well or not, we do not know. 
Perhaps the most important case in the volume before us is Smith v. Moody, 
p- 299, in which the court held that portion of the Constitution of Indiana, and 
the laws passed in pursuance thereof, which forbid negroes and mulattoes from 
coming into the State, and enact that all contracts made with them shall be void, 
to be repugnant to the Constitution of the United States, and therefore not 
binding. The opinion of the court is brief and to the point, and deserves attens 
tion from its avoidance of the temptation to transgress into forbidden grounds. 
The case of Miller v. Beal, p. 234, is one which cannot but be acceptable to 
the legal profession. The defendant, Beal, was a lawyer, who, like many of 
his brethren, apparently could not prevail upon Miller to pay his moderate 
charges. He finally sued him before a justice, and obtained judgment. Miller 
appealed; and the case went up to the Circuit Court, where Beal wisely 
amended his declaration by increasing the amount of his charge. He obtained a 
verdict, and the case came before the Supreme Court on appeal. It was in- 
sisted by the plaintiff in error, that, as Beal demanded of Miller a certain sum 
for his services, that demand furnished conclusive evidence of the value of those 
services; and he should not have been permitted to amend, or to offer evidence 
of their possessing a greater value. But the court held, that the demand was 


simply a proposition to receive that amount in discharge of the debt; and, though 
it was evidence of the value the attorney put upon his services, yet it did not 
preclude ‘him from showing that they were worth more. The verdict was sus- 
tained. 


The Quarterly Journal of Physiological Medicine and Medical Jurisprudence. 
Edited by Witt1am A. Hammonp, M.D., Professor of the Diseases of the 
Mind and Nervous System in the Bellevue Hospital Medical College, &c. 
Vol. I. No. 1. July, 1867. New York: A. Simpson & Co. London: 
Triibner & Co. Paris: Bossange et Cie. 

Turs is a very well printed magazine, and contains, doubtless, much that our 
medical brethren will value. In the Chronicle we find a notice of the John- 
ston Will Case, which was lately tried in North Carolina. Our readers may 
recollect that, in the April number of the Review, we noticed Dr. Hammond’s 
able opinion on the alleged insanity of the testator in this case, the late James 
C. Johnston. The only question in the suit seems to have been, whether or not 
the testator was subject, as the heirs contended, to monomania or partial insan- 
ity, to such an extent as to invalidate the will. The court, Merriman, J., 
instructed the jury substantially in accordance with the views of Dr. Hammond 
as to the principles of law on which the case turned, leaving the evidence, how- 
ever, apparently without comment, for the jury to weigh. The jury found for 
the executors, in opposition to the conclusion reached by the learned doctor as 
to the facts; and the case has been carried to the Supreme Court of North Caro- 
lina. Among the counsel for the contestants of the will were three Ex-Governors 
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of the State, — Graham, Bragg, and Vance. The charge of Judge Merriman is 
given in full, and is worth reading as a succinct statement of the law on this diffi- 
cult subject. 

We may be possibly going outside of our province, but we cannot omit to 
mention the foolish, we might almost say, wicked, views of American society 
given in an article which is reprinted entire from the London Medical Times 
and Gazette, entitled ‘‘ Aberrations of the Sexual Instinct.” The twaddle of 
Hepworth Dixon’s ‘* New America” is quoted, with the solemn cant peculiar 
to our cousins on the other side of the water. We are enlightened by a pro- 
found speech of Mr. Beresford Hope, M.P., who darkly hints that the subdi- 
vision of land in France, together with universal suffrage, is the cause of abor- 
tion being generally practised in families in that unhappy country, and who 
despairingly tells his auditors that England is fast approaching these terrible 
political changes. We are gravely informed that it is an ‘‘ aberration of the 
sexual instinct” for women to desire the suffrage; and the article closes with 
the following sentence which we copy as a real curiosity, as showing what a 
“conservative” Englishman may be induced to write by contemplating this 
country: ‘It is a significant fact, that a very little license in religion and politics 
may bring men to a state in which they may not call any thing, not even the 
wife of their bosom, their own.” 

We would recommend Dr. Hammond to read his selected articles in the 
future before inserting them in his otherwise valuable journal. 


The Law Reports: Chancery Appeal Cases, including Bankruptcy and Lunacy 
Cases, before the Lord Chancellor, and the Court of Appeal in Chancery. 
Edited by G. W. Hemmune, Barrister-at-law. Vol. I. 1865-6. XXIX. & 
XXX. Victoria. Philadelphia: T. & J. W. Johnson & Co. 1867. 

The Law Reports: Equity Cases before the Master of the Rolls and the Vice 

Chancellors. Edited by G. W. Hemmrne, Barrister-at-law. Vol. II. 1866. 

XXIX. and XXX. Victoria. Philadelphia: T. &J.W. Johnson &Co. 1867. 


The Law Reports: Court of Queen’s Bench. Reported by Witu1aM Mitts and 
Henry Horroyp, Barristers-at-law; and in the Bail Court, by E..A. C. 
Scnatcu, Barrister-at-law. Edited by James Reproorp Buiwer, Q.C. 
Vol. I. -From Michaelmas Term, 1865, to Trinity Term, 1866. XXIX. Vic- 
toria. Philadelphia: T. & J. W. Johnson & Co. 1867. 

The Law Reports: Court of Common Pleas. Reported by Joun Scorr and 
Henry Bompas, Barristers-at law. Edited by James Reproorp BuLwer, 
Q.C. Vol. I. From Michaelmas Term, 1865, to Trinity Term, 1866. XXIX. 
Victoria. Philadelphia: T. & J. W. Johnson & Co. 1867. 

The Law Repwrts : Court of Exchequer. Reported by James ANstIe and ARTHUR 

Barristers-at-law. Edited by James Reproorp Butwer, Q.C. 
Vol. I. From Michaelmas Term, 1865, to Trinity Term, 1866. XXIX. Vic- 
toria. Philadelphia: T. & J. W. Johnson & Co. 1867. 


ADDED to the first volume of Equity Cases, which appeared some months ago, 
and was noticed in the American Law Review, Vol. I. p. 734, these volumes, which 
have been published with commendable promptness, complete the American re- 
print of the Law R..ports for the year 1866. Of the eleven series contained in the 
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English edition, these volumes contain five ; three other series, — the Crown Cases 
Reserved, the Probate, Divorce, and Matrimonial Causes, and the Admiralty and 
Ecclesiastical Causes, —though republished in the American edition, have not yet 
reached suflicient bulk to admit of being bound in separate volumes; and the 
remaining three series—the House of Lords Cases, the Scotch and Divorce 
Appeals in the House of Lords, and the Privy Council Cases, forming together 
the Appellate Series — are not reproduced in the American edition. The House 
of Lords Cases has been published as a bound volume in England; the other two 
still remain in parts. We can only again declare the regret to which we have 
already given expression, that this Appellate Series is not included in the Phila- 
delphia edition. 

The experiment of establishing a uniform and cheap system of law reports in 
England has met with a triumphant success. The Council of Law Reporting has 
just made their first report in which they give a brief account of their labors. 
The Societies of Lincoln’s Inn, the Inner Temple and the Middle Temple, and 
the Incorporated Law Society (composed of attorneys), gave in at once their 
adhesion to the scheme; but Sergeant’s Inn and Gray’s Inn, ‘‘ for reasons of pru- 

dence and delicacy,” at first declined co-operation: these latter, however, have 
at length given way, and have sent representatives to the council. With regard 
to the selection of editors and reporters, the Report says : — 


‘The council offered an appointment to every member of the bar who was 
then engaged as reporter in the fourteen then existing series of authorized 
reports. With only three exceptions, the offer was accepted in a spirit of gener- 


ous confidence. 

“Tt was with great regret that the council met with refusals from Mr. Beavan 
in the Rolls Court, Messrs. Best and Smith in the Court of Queen’s Bench, and 
Messrs. Hurlstone and Coltman in the Court of Exchequer; and, although the 
council had no right or desire to endeavor to control the conduct of gentlemen 
who were the sole judges of what was best for their own interests, they neverthe- 
less thought that they were only properly endeavoring to promote the public 
beneficial object of the bar scheme in attempting, by personal communications and 
explanations, to remove objections and obtain assent. That these attempts 
failed, the council at the time regretted ; and, so far as the subsequent success of 
the scheme may have been productive of loss to any individual dissentient, their 
regret remains. Upon the appointment of Mr. Beavan, in June, 1866, to the 
office of examiner in the court of chancery, His Lordship the Master of the Rolls 
immediately communicated his unsolicited approval of the reporters who had been 
appointed by the council to the Rolls Court, an approval which His Lordship 
was pleased to state had been withheld only out of a due regard to the interests 
of Mr. Beavan. Thus, with the exception of completing arrears, the profession 
will for the future be relieved from the unnecessary burden of a separate series 
of authorized reports for the Rolls Court. At the commencement of the present 
year, the series of reports in the Exchequer, furnished by Messrs. Hurlstone and 
Coltman, ceased of their own accord; and at the same time an attempt which had 
been made to establish a separate series of reports in the Common Pleas by 
Messrs. Harrison and Rutherford, in lieu of the series of Common Bench Re- 
ports, which, by the acceptance of Mr. Scott of an appointment under the 
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council, had merged in the Law Reports, was discontinued: and the result is 
that out of fourteen separate sets of authorized Reports, which existed up to the 
end of Trinity Vacation, 1865, one only now remains,—that of Messrs, 
Best and Smith, in the Queen’s Bench; and the council feel they are but giving 
utterance to the wishes of the profession in expressing a hope that some opportu- 
nity may soon present itself for effecting, upon satisfactory terms, a fusion of 
that series with the Law Reports. And here it may not be out of place to ob- 
serve that, out of the four weekly serial reports which previously existed, the New 
Reports were abandoned early in the year 1866, and that at the beginning of the 
present year, 1867, the Jurist and its reports ceased to be published. Of this 
last work, conducted as it had been for nearly thirty years with ability and spirit, 
the council would desire to express their regret that the voluntary sacrifice of a 
work which had rendered such good service to the profession should have been 
preferred and resolutely effected without any communication with them. 

‘* Despite the disappointment occasioned by the few refusals they received, the 
council had little difficulty in completing their selection of the gentlemen whose 
names are familiar to the profession as editors, secretary, and reporters. In this 
selection, the council were free from the usual embarrassments of patronage; and, 
they believe that the services of those gentlemen, as hitherto rendered, while 
inviting the sharp but candid eriticism of the profession, have secured no un- 
grudging expression of its general satisfaction and approval.” 


In general character, the English reports differ considerably from the Ameri- 
can. The English reporters have a license to omit such cases as they deem unim- 
portant; the arguments of counsel are reported much more at length than with 
us; and the frequent colloquies between bench and bar, and the practice of ren- 
dering viva voce decisions, add a dramatic vivacity to the reports, which makes 
them more agreeable reading than our own drier, if more accurate, books, which 
contain every petty point that any obstinate client or ignorant attorney chooses 
to bring before the court. 

The reports in the various courts are executed with different merit. Among 
the best are those in the Queen’s Bench; perhaps the existence of a rival series 
in that court has not been without its influence. Singularly enough, the cases 
before the highest tribunal of the nation are, as in the United States, worse re- 
ported than those in any of the other courts. Messrs. Clark and Macqueen, in 
the House of Lords, are markedly inferior to the other reporters. 

It is impossible to give even a hint of the varied and important matters to be 
found in these reports. We must refer our readers to the Digests in the last 
volume of the Law Review, where they will find all the cases comprised in these 
volumes. The authorized mode of citation is given in the same volume of the 
Review, p. 97. 


Report on the Prisons and Reformatories of the United States and Canada, 
made to the Legislature of New York, January, 1867. By E. C. WiNEs, 
D.D., LL.D., and TuHropore W. Dwicut, LL.D., Commissioners of the 
Prison Association of New York. Albany: 1867. 


Tuis is one of the most important additions to our penal literature that has 
been made for some time. The learned commissioners, in pursuing their investi- 
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gations, visited in person the prisons, houses of correction, &c., of eighteen of | 
the States, and have been aided by the answers received from those best 
acquainted with such matters in reply to interrogatories propounded by the 
commissioners. The scope of the Report is very extensive. It involves a dis- 
cussion of prison systems, buildings, government and discipline, religious and 
secular instruction, prison industries and finances, sentences of criminals, their 
reform, executive pardons, juvenile reformatories, &c., &e. It is much more 
readable than such books generally are; and though, as is evident from the lead- 
ing character of several of the interrogatories proposed, the commissioners 
carried on their investigations with strong predilections in favor of certain sys- 
tems, yet they give very candidly the opinions of those who differ from them. 


The Code of Procedure; or, The New and the Old Modes of Proceeding com- 

pared: showing the Necessity of restoring the Forms of Actions and Pleadings 
in Cases at Common Law. Buffalo: Matthews & Warren. 1867. [By 
H. Greene.] 


THEORETICALLY, nothing could be better suited to elucidate the main points 
of a legal controversy than the ancient system of special pleading ; practically, it 
was, as it existed in old times in this country and England, infinitely vexa- 
tious, tedious, expensive, and exceedingly apt to result in a termination of the 
suit by an unimportant decision on some side issue, not material to the real 
merits of the case. Reform was absolutely needed, and it came. 

In New York, and some other States, the entire method of the common law 
was abolished at one blow, and the Code of Procedure substituted in its place. 
The present essay is an examination of the results of the new system during the 
last twenty years. It is vigorously written, and is as able a discussion of the sub- 
ject as we have seen. It is, however, open to the charge of displaying in parts 
too much acrimony, and of indicating throughout an undue reverence in the 
writer for the old mode of proceeding, simply because it is the old mode. Both 
these faults will militate against its usefulness. In a democratic community like 
ours, and especially in one whose existence dates from a revolutionary struggle, 
the ancient methods are always viewed with some disfavor, merely because they 
are ancient, because they are connected more or less with a state of things which 
has now passed away. When once these traditional modes, for instance, of 
legal procedure, have been abolished in such a community, the unreasoning con- 
servatism which, in a democratic no less than in an aristocratic country, clings 
with its vis inertia to the established order, whatever it is, is drawn to the sup- 
port of the substituted and new methods of practice ; and, allying itself to the 
prejudices which prevail more or less throughout the community against the pre- 
revolutionary regime with all its incidents, renders the task of the reformer 
indeed a difficult one. Such a writer will only lose by dwelling on the venerable 
dignity of the system which was overthrown, or animadverting with severity on 
the recklessness of the total change which has been made. The whole work 
of reform under a popular government, it must be borne in mind, is a different 
one entirely from that of which we have so many brilliant examples in the 
world’s history, of arousing public sentiment against time-honored abuses 
defended by governments not controlled by the people. In this country we 
have a much harder thing to do. We cannot call to our aid, in attacking the 


i 


176 BOOK NOTICES. 


abuses which exist in our midst, any of that enthusiasm which a popular cause 
always can enlist. We are simply asking the people to undo what the people 
have dene; and we can do little more than to show by clear statements and 
arguments that what we ask will be for the advantage of the community. Espe- 
cially is this so, when the reform which we desire to see made is for the old forms 
to be restored, and that the revolutionary change by which they were destroyed, 
shall be itself revoked. And we are inclined to think that one reason why the 
people of the State of New York, for instance, persist in retaining their present 
expensive, tedious, cumbrous, and unsatisfactory system of pleading and appeals, 
and the indefensible feature in their Constitution of an elective judiciary, is 
becatse the considerations we speak of have not been properly observed in the 
attempts of many good lawyers and able statesmen to awaken a sound public 
sentiment on these subjects. 

Mr. Greene’s essay has several important merits. It not only shows with 
great clearness the scope and method of the system of special pleading, but it 
points out with precision the cause of the enormous abuses which had crept into 
the system, had rendered it unfit for use, and had excited against it a deserved 
and fierce opposition both in England and this country. He shows how the 
reform proceeded in England, and how admirably the labors of the Law Commis- 
sioners, in revising the system of special pleading, have met the evils complained 
of. (See pp. 40-51.) His examination of the Code of Procedure is very able 
and thorough; the objections against the merging of all causes of action in the 
‘* complaint,” against leaving all matters of law and fact to be determined at 
the trial, and presented for final adjudication only by the bills of exceptions, 
are given at length and forcibly, together with much more which we have 
not time to speak of. The fact that the main opposition to a return to the old 
ways comes from lawyers, and not from the public, is made exceedingly plain 
(pp. 50-53 and 87-91) ; and it is a fact of which the public should be aware, 
and for the unreserved declaration of which much gratitude is due to Mr. 
Greene. It shows easily how both good and poor lawyers are ‘‘ averse to being 
obliged at first thoroughly to examine the controversy,” and ‘‘ prepare and settle 
beforehand the special pleadings ;” and, ‘‘ though well aware that this special 
reasoning, or pleading, has to be done somewhere in the progress of the case,” 
prefer not to stop at the outset of the case ‘‘ to search into all its circumstances 
in order to do it now,” but to postpone the task to the trial, and then ‘to do 
it in open court by mutual altercations between the judge, the adverse lawyer, 
and themselves, and, if not then done satisfactorily to themselves, to do it after- 
wards by means of a case and bill of exceptions on appeal.” 

We feel very confident, that, if this whole subject could be examined without 
prejudice either for or against the new methods of procedure, but with a single 
eye to the public welfare in the administration of justice, a scheme could be 
resolved upon which would command the support of a large majority of sensible 
men, both in and out of the profession. Reform must come, sooner or later; 
and it is the duty of all those who have the good of the community at heart, to 
examine this subject carefully and candidly. To all such we commend Mr. 
Greene's treatise. It is a work of merit, and will well repay perusal, whether 
the reader agree with the author's conclusions or not. 
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The Reporter: a Periodical devoted to Religion, Law, Legislation, and Public 

Events. Washington: R. Sutton. 1867. 

Tuts publication contains much that we have found very valuable ; it is con- 
ducted on no fixed plan, but aims at giving useful public information that cannot 
be readily obtained elsewhere. Much of this information is legal. Earlier 
numbers contain the arguments in the great constitutional cases before the 
Supreme Court; more recently it has been publishing a very exact and full 
phonographic report of the Surratt Case, for which the best thanks of the pro- 
fession and public are due to the editors. The book is very well printed, and 
every way worthy of an extensive circulation. In times like these, it will 
rescue much that is of permanent value from oblivion. 


The Western Jurist. For June and August, 1867. 


The American Law Register. For May, June, July, and August, 1867. 


Tue June and August numbers contain letters from Judge Redfield, now in 
London, giving readable accounts of the ways and manners of English judges 
and lawyers. The June number contains also a highly valuable collection of 
decisions on the power of States to tax shares in national banks. 

The Pittsburg Legal Journal. Pittsburgh. 
Legal Intelligencer. Philadelphia. 


Any State might well be considered fortunate which had a weekly legal peri- 
odical as good as either of the two which flourish in Pennsylvania. Prompt 
publications of the reports of cases in their own State, and judicious selections 
of cases decided elsewhere, distinguish both of them. We were surprised, how- 
ever, to find in a recent number of the latter journal, which is usually conducted 
with more than ordinary taste, a puff worthy of the Honorable Elijah Pogram. 
It appears that a learned judge, member of a local court, is going to Europe. 
. The Intelligencer remarks, ‘* He will be a fitting representative of the American 
judiciary ; and his dignity, courtesy, and intellectual culture cannot fail to make 
a marked impression upon European society. We presume that his tastes will 
lead him to a careful examination of the ancient seats of the English courts ; 
and it will doubtless afford him peculiar pleasure to find himself within the venera- 
ble precincts of that Court of Common Pleas whose importance and dignity he 
has so eloquently described in his speech at the late bar dinner.” One of two 
things is certain: either the object of this praise must be very unworthy of it, 
or he must be much disgusted at having it spilt upon him in so fulsome a fashion. 

We recall the proof-sheets to notice an attack upon the American Law 
Review, which passes the bounds of legitimate criticism, and the reason of 
which we can only conjecture. We should have thought it most scandalous to 
accuse the Legal Intelligencer of being paid to insert the puff copied above ; but 
the Legal Intelligencer does think it decent to accuse the editors of the Law 
Review of being paid to puff the books of a well-known law-publishing firm. 
This foolish charge is, of course, simply false. Justice to the honorable firm in- 
dicated and to ourselves calls on us to give this flat denial; respect for them 
and for ourselves forbids our giving any thing more. 
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The last paragraph of the article in the Legal Intelligencer, to which all 
that precedes seems to be merely matter of inducement, is as follows : — 


“A quarter of a century has nearly passed since the Legal Intelligencer was 
established. It has been a journal of the law, and of no other interest. It has paid 
liberally for contributions of value. It has allowed no one to ‘ ballon’ authors in whose 
success there was a pecuniary interest, nor any one to spit out personal spites against 
others. In short, it has evinced no partialities nor dislikes, personal or professional. 
We are happy to say, that no publisher of Philadelphia has ever approached us with 
a view to make our journal the medium, through sinuous means, of advancing its 
trade anywhere, or of impugning rival houses in other cities. Is it surprising that 
the Intelligencer succeeds? or that, designed originally as a local paper, and for 
Philadelphia only, it has long since been spread over Pennsylvania, and now not only 
extends largely through New York, Maryland, New Jersey, and Delaware, but num- 
bers its subscribers also on the Pacific shores, in the dominion of Canada, and in the 
British Isles ?” 


We are glad to hear of the success of the Intelligencer; but why preface 
its announcement with a libel on a legal contemporary ? 


The Internal Revenue Record and Customs Journal. 


WE have already spoken with praise of this useful publication. To those mem- 
bers of the profession whose business lies in the matters of which it treats, it 
would be, we should think, indispensable. A new feature is the insertion of 
cases arising under the Bankrupt Law. 


The New York Daily Transcript furnishes weekly its usual collection of foreign 
and domestic decisions. 


The Upper Canada Law Journal and The Local Courts and Municipal Gazette. 
Toronto. 
The Lower Canada Law Journal. 


The Law Times: a journal of the Law and Lawyers. London. 
To this we owe, as usual, our late legal intelligence from Great Britain. 
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A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JULY, 1867. 


Abbott’s Reports of Practice Cases. Vol.2. 8vo, sheep, $5. Diossy & Cockcroft, 
New York, 1867. 

Allen’s Reports of Cases in the Supreme Court of Massachusetts. Vol. 12. 8vo, 
sheep, $5.50. Hurd & Houghton, New York. 

Anderson’s Examination Questions and Answers: a New Digest of the Principles 
and Practice of Common Law Conveyancing and Equity. 8vo, cloth, 1ds. 
Stevens & Haynes, London. 

Clark’s Treatise on the Law of Extradition. 12mo, cloth, 2s. 6d. Stevens & Haynes, 
London. 

Browne on Limited Liability. 8vo, cloth, 2s. Stevens & Haynes, London. 

Curtis on the Law of Patents. Third edition. 8vo, sheep, $7.50. Little, Brown, & 
Co., Boston. 

Davidson’s Concise Precedents in Conveyancing. Revised, 12mo, cloth, 15s. London. 

Farrar (T.). Manual of the Constitution of the United States of America. §8vo, 
cloth, $3.50. Little, Brown, & Co., Boston. 

Hadley’s New Hampshire Reports. Vol. 46. 8vo, sheep, $5. B. W. Sanborn & Co., 
Concord. 

Hare on the Election of Representatives. 12mo, cloth, $2.50. Lippincott & Co., 
Philadelphia. 

Harrison’s Indiana Reports. Vol. 26. 8vo, sheep, $5. Douglass & Conner, Indian- 
apolis, Ind. 

Harwood’s Law and Practice of United States Naval Courts Martial. 8vo, sheep, $4. 
New York, 1867. 

Hopkin’s Manual of Marine Insurance. 8vo, cloth, 18s. Smith, Elder, & Co., 
London. 

Howard’s Practice Reports. Vol. 32. 8vo, sheep, $4. William Gould & Son, 
Albany, N.Y. 

Hudson’s Guide to the Payment of Legacy and Succession Duties. 12mo, cloth, Es. 
Waterlow & Sons, London. 

Innes’ Law of Creeds in Scotland. 8vo, cloth, 15s. Blackwood. 

Kerr’s Treatise on the Law and Practice of Injunctions in Equity. Royal 8vo, cloth, 
80s. Maxwell & Sons, London. 

Katchenoosky’s Prize Law, with Reference to Belligerents and Neutrals ; translated 
from the Russian, by F. T. Pratt. 8vo, cloth, 10s. 6d. Stevens & Sons, 
London. 

Law’s Copyright and Patent Laws of the United States. Second edition. 12mo, 
half sheep, $2.50. Baker, Voorhis, & Co., New York. 

Lewin’s Law of Trusts. Fifth edition. Royal 8vo, cloth, 86s. Maxwell & Sons, 
London. 

Lindley’s Treatise on the Law of Partnership. Second edition. 2 vols., 8vo, cleth, 
£3. 3s. Maxwell, London. 

Lloyd on the Law é Compensation. 8vo, cloth, 10s. 6d. Stevens & Sons, London. 
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Lowndes’ Admiralty Law of Collisions at Sea. 8vo, cloth, 7s. 6d. Stevens & Sons, 
London. 

McCarter’s Reports of Cases in the Court of Chancery, &., of New Jersey. 8vo, 
sheep, 35.50. Hough & Gillespie, Trenton, N.J. 

Maine Reports. Vol. 53. (Virgin. 2). 8vo, sheep, $5. Masters, Smith, & Co., 
Hallowell, 1867. 

Mississippi Reports. Vols. 88 and 39 (George, IX. and X.). 8vo, sheep, each, $7.50. 
T. & J. W. Johnson & Co., Philadelphia. 

Ohio Reports. (Critchfield). Vol. 16. 8vo, sheep, $6. Nevins & Myers, Colum- 
bus, O. 

Pemberton’s Practice in Equity by way of Revivor and Supplement. Royal 8vo, 
cloth, 10s. 6d. Stevens & Haynes, London. 

Pennsylvania State Reports. Vol. 52 (Smith, II.). 8vo, sheep, $5. Kay & Bro., 
Philadelphia. 

Pratt (T). Law Relating to Friendly Societies. Seventh edition. 12mo, boards, 
5s. Shaw & Sons, London. 

Rice’s Manual of the United States Bankruptcy Act, 1867. 8vo, sheep, $5. Philp 
& Solomons, Washington. 

Robertson’s Superior Court (N.Y.) Reports. Vol.1. 8vo, sheep, $7. W.C. Little, 
Albany. 

Scribner on Dower. Vol. 2. 8vo, sheep, $7.50. T. & J. W. Johnson & Co., 
Philadelphia. 

Scriven’s Treatise on Copyhold, Customary Freehold, and Ancient Demesne Tenure. 
Fifth edition by Stalman. Royal 8vo, cloth, 30s. Butterworths, London. 

Supplement to the Statutes of Massachusetts for 1867. Royal 8vo, paper, 35 cents. 
Boston, 1867. 

Wallace’s Supreme Court Reports. Vol. 4. 8vo, sheep, $6. W.H. & O. H. Morri- 
son, Washington, D.C. » 

Washburn’s Treatise on the Law of Easements and Servitudes. Second edition. 
8vo, sheep, $7.50. Little, Brown, & Co., Boston. 

Webster on Parliamentary Costs. Third edition. 8vo, cloth, 20s. Stevens & Sons, 
London. 

Wharton’s Law Lexicon, or Dictionary of Jurisprudence. Fourth edition. Royal 
8vo, cloth, 40s. Stevens & Sons, London. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Supreme Court Reports. — An act was passed by Congress authorizing the 
publication of two volumes of reports of the Supreme Court, to contain the cases 
decided at the last term of the Supreme Court. The first of these (4th Wallace), 
which has been published with commendable promptness, we noticed briefly 
elsewhere. The cases contained in it are not inferior in magnitude and impor- 
tance to those comprised in any prior volume of the reports of our highest 
tribunal. 


LeGat Tenper Act.—It has been currently reported, that the Supreme 
Court, at their last session, decided the Legal Tender Act to be constitutional. 
This is an error. In Thompson v. Riggs, the case in which it is supposed to 
have been decided, the point did not arise before the Supreme Court, as it was 
not saved by the bill of exceptions. We learn, on the best authority, that the 
court neither passed upon the question, nor intimated any opinion about it, but 
only held that it was not before them for decision. 


Maritime Liens. — A correspondent sends us the following : — 


“The cases of the Moses Taylor andTrevor v. The Hine, 4 Wallace, have estab- 
lished that the State courts cannot enforce liens upon boats and vessels navi- 
gating the high seas or public navigable waters, by proceedings in rem. It has not yet 
been decided, whether the State laws declaring specific liens on such boats and vessels 
are valid. But, if they are, the State courts cannot enforce such liens; and, since the 
repeal of the Twelfth Rule in Admiralty, the United States courts will not doso. The 
St. Lawrence, 1 Black. 522. A contract for building a ship has been decided not to be 
a maritime contract, and therefore no remedy is given the builder against the ship. 
Roach v. Chapman, 22 Howard, 129. But the contract to repair a ship is maritime, 
and the repairer may enforce his claim in rem against the vessel. The Richard 
Busteed, Sprague’s Decisions, 441, 447, and authorities cited. Again, persons furnish. 
ing supplies or doing repairs for a domestic vessel, have no lien in admiralty for such 
supplies or repairs; and a vessel is domestic when her owner resides at the port (or 
perhaps in the State) where the supplies are furnished or the repairs are done. Hill 
v. The Golden Gate, 1 Newberry Ad. 308. But, if the boat is not in her home port 
(or probably in a port of the State to which she belongs), it is admitted, the re- 
pairer, or the person furnishing supplies, has a lien which he may enforce by a pro- 
ceeding in rem in admiralty. Dudley v. The Superior, 1 Newberry Ad. 176. Now is 
there any just ground for these distinctions? Is the repairer entitled to a remedy not 
given the builder, or is the person doing repairs or furnishing supplies for a boat in 
Memphis, whose owner resides at Cairo or St. Louis, entitled to proceed against the 
boat in rem, when, if the owner resided at Memphis (or in Tennessee), he would not 
be? And cannot and ought not Congress to legislate on this subject ? ” 
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Tue Surratr TriaL. —It is no very easy matter, in any country, to conduct 
a State trial; and, in judging of the late extraordinary case of the United States 
v. John H. Surratt, this must be borne in mind. No part of the history of the 
law is more painful and mortifying than the narratives of the great trials for high 
treason in England. It is easy to see why this should be so. The trials either 
succeed a civil war, or at least civil strife of some kind, or they are made by the 
party*in power the means of degrading and destroying the influence of their 
opponents in times of great political excitement. In all such cases, the bar and 
the bench partake of the prevalent heat and disorder. The tendency to disre- 
gard the ordinary, well-worn, and safe paths of administering justice is generally 
too strong for even the most impartial and conscientious minds. And when we 
remember that the jury also are but an average of the mass of the community, 
and that these twelve men are, like their fellows, moved by the same violent preju- 
dices and have like passions, the difficulty of obtaining a fair trial, and of having 
justice done in the premises, cannot but appear to be always considerable. 

To these remarks, the Surrat®Case, wé are sorry to be obliged to say, is no 
exception. We find, that notwithstanding it was a trial for murder, and not for 
treason, the fact that it was the President of the United States whom the prisoner 
was accused of having murdered, and that the deed was done notoriously to 
further the views of the rebellion, and before the echo of the victorious guns of 
our armies had died away, colored the entire course of the proceedings. We find 
the evidence of this in the unseemly altercations between the presiding justice 
and the counsel for the prisoner, in the testimony which was given, in the tone 
of the remarks and arguments of the counsel on both sides. We need not give 
in detail these objectionable features of the trial. They made a profound impres- 
sion at the time, not only on the profession, but on the public. 

How much of this mortifying spectacle we might have been spared, had the 
Government taken a different course, we do not know. We do know, however, 
that the case might have been relieved of rhany of its objectionable features, had 
the bench showed a firmer adherence to the well-recognized rules of law; had the 
prosecuting attorneys remembered that two years had elapsed since the war; had 
the Government confined its testimony, at any rate as far as was possible, to wit- 
nesses whose character and credibility could not be impugned. We think that 
the trial of the conspirators before the Military Commission, in 1865, exercised 
throughout a baneful influence on this case; for it seemed as if the course pur- 
sued at that most irregular and extraordinary proceeding was constantly con- 
sidered by the attorneys for the Government, and at times by the court, as 
affording precedents for the management of this case. We see plainly enough 
now the weakness and folly, in such a case, of employing informers ; the distrust 
of their testimony being more than enough to counterbalance its value. 

Perhaps the most offensive feature in the trial was the frequent display of 
insolence towards the court on the part of the counsel for the defence. That this 
should have been tolerated at all is inexplicable, except on the ground that the 
presiding justice was unwilling to damage the case for the prisoner by inter- 
ference with his counsel. If this was the reason, though we may respect the 
motives of the judge, we must enter a protest against lowering the dignity of 
the bench for the sake of this or any prisoner. The whole efficiency of our 
mode of trying criminal cases depends primarily on preserving unimpaired the 
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authority of the court; and, if the prisoner is so ill advised as to retain reckless 
and scandalous attorneys like Bradley and Merrick, all we can say is, he must 
suffer for his folly. It is not for the bench to allow its dignity to be invaded to 
rectify any such mistakes. . 

The case ended, as we supposed it would, in a disagreement of the jury. We 
shall look for another trial of the prisoner, in which the errors which have dis- 
figured this shall be avoided; in which the counsel for the Government shall 
closely confine themselves, or, at any rate, be restricted by the court, to pro- 
ducing testimony bearing directly on the single issue at stake; in which the 
evidence for the prosecution shall be wholly from persons whose characters can 
be depended upon; in which the dignity of the bench shall sternly repress all 
undue levity, familiarity, and insolence; and in which the disturbing element 
of political bias shall be rigidly excluded from the arguments of counsel and 
from the charge of the court. Let the next trial be rightly conducted, as it may 
easily be, and, whatever the result, it will be more satisfactory to the public; 
and, what is of far more importance, the trial itself will be worthy the nation, 
whose honor is really at stake in the conduct of this prosecution. 


CONNECTICUT. 


Tue Connecticut Legislature, in July, elected two new judges of the Superior 
Court, Hon. Miles T. Granger and Hon. Edward G. Sanford, making the whole 
number of judges upon that bench six instead of four. A statute was passed at 
the same session, allowing parties accused of crime in any court to testify in their 


own behalf, and providing that their omission to do so shall not be commented 
upon by the prosecuting officer or the court. 


At the September term of the United States Circuit Court for the District of 
Connecticut, last year, upon the application of the Star Insurance Company, 
a rule was granted upon “ the Judge of the Superior Court for Hartford County, 
holding the September Term thereof,” to show cause why a mandamus should 
not issue to compel the removal of a cause from the Superior Court into the 
United States Court, an order for which had been prayed for under the twelfth 
section of the Judiciary Act, and refuséd. At the April term, 1867, to which the 
rule was made returnable, the parties appeared, and cause was shown: but the 
court (NELson and Surpman, JJ.) dismissed the application without argument ; 
remarking that any collision between the State courts and those of the United 
States was to be avoided when possible; and that the proper course for the ap- 
plicant was to enter copies of the record in the State court in the Circuit Court, 
when, if he were legally entitled to a transfer of the cause, it would be in fact 
removed, although the order for its removal had been denied by the State court ; 
and that it would then lie with the original plaintiff to move that the cause be 
remanded to the original forum, upon proof that it did not come within the terms 
of the Judiciary Act, and was not the proper subject of a removal. 


IDAHO TERRITORY. 


One of the most remarkable facts attending the unprecedented growth of the 
United States, and one of the most striking proofs of the power of organization 
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inherent in the American people, is the speedy manner in which an able and 
independent administration of justice is secured in the most recent settlements. 
We have an excellent illustration in an opinion, now lying before us, delivered 
by Judge Cummins, in the District Court for the Territory of Idaho, and which 
is noticeable both for its force of reasoning and clearness of statement. The 
point involved is an interesting one: a statute of the Territory enacts, that all 
taxes shall be paid in gold or silver. ‘Ihe court held, that, notwithstanding the 
statute, taxes may be paid in legal tender notes, und:r the provisions of that act 
of Congress which declares that such notes shall be ‘‘a legal tender in the 
payment of all debts, public and p-ivate.” A contrary conclusion has been 


reached by the Supreme Court of California, in the case of Perry v. Washburn, 
20 Cal. 


ILLINOIs. 


Supreme Court. Johnson v. Jones. —This was a case involving the gravest 


constitutional questions. Johnson brought trespass against Jones, alleging that 
he had been arrested in Illinois, carried to Fort Lafayette, and afterwards to Fort 
Delaware, and there imprisoned without authority. He was kept in confinement 
some months, and then released. Johnson was an active member of the Knights 
of the Golden Circle. The defendant relied on the authority of the President, 
under which he had acted, and also on the acts of indemnity passed by Congress, 
March 3, 1863, and May 11, 1866. 

The court refused to sustain the first ground of defence; and indeed, as the 
habeas corpus act had not been suspended at the time of Johnson’s arrest, the case 


i was virtually governed by the doctrine of Milligan’s Case. On the second 
| ground of defence the court say :— 


“Our attention has been called by the counsel for the defendants to two acts of Con- 
gress, the first of which, passed March 8, 1863, provides, in its fourth section, — 

“* That any order of the President, or under his authority, made at any time during 
the existence of the present rebellion, shall be a defence in all courts to any action or 
prosecution, civil or criminal, pending or to be commenced, for any search, seizure, 
arrest, or imprisonment made, done, or committed, or acts omitted to be done, 
under and by virtue of such order, or under color of any law of Congress; and 
such defence may be made by special plea, or under the general issue.’ 

“ The other act, passed May 11, 1866, provides, in its first section, that any arrest 
or imprisonment during the rebellion, by virtue of the order of the President, Secre- 
tary of War, or any military officer in command in the place when such arrest 
had been made, or imprisonment had been inflicted, should come within the pur- 
view of the first act, for all purposes of defence. 

“That it is the duty of Congress to indemnify, out of the public treasury, any 
person who has been compelled to pay damages for an act performed by him in 
good faith, under the command of the President, for the purpose of suppressing the 
rebellion, is a proposition which few persons would deny. But the denial by Con- 
gress, through a retrospective law, of all redress to a person whose property or 
liberty was illegally taken under a military order, is a mode of discharging obliga- 
tions which, however convenient, is not reconcilable with the principles of the 
Constitution. The Constitution confides to Congress only legislative power, and that 
to be exercised only for specific purposes. When, therefore, it undertook to deter- 
mine, in 1863 and 1866, that no injury to person or property, committed prior to that 
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time, gave to the injured party a vested right of action, if committed under a 
military order, it assumed a judicial function which it is not authorized to per- 
form. Whether this plaintiff was illegally arrested and imprisoned in 1862 depends 
solely upon the acts done and the laws in force at that time; and these are facts to 
be determined by judicial investigations, and facts which no act of Congress can 
change. If his personal liberty or his property was illegally taken from him, there at 
once accrued to him a right to redress in the courts, which no subsequent act of Con- 
gress can take away. The rights of person and property are equally secured by the 
constitutional provision, borrowed from Magna Charta, that no person shall be deprived 
of them without due process of law. That Congress has no power, by its own act, to 
divest these rights is universally conceded ; and we are unable to perceive the difference 
in principle between an act seeking to divest them directly, and one providing, that, when 
they have been divested by unlawful violence, no remedy shall be had against the 
wrong-doer. Suppose Congress should pass a law that no action should lie against 
the United States marshals for any illegal acts theretofore done by them under color 
of their office, and a marshal should be sued for having, before the passage of the law, 
illegally taken the goods of one person under an execution against another. Can it 
be supposed such an act would be a defence to a suit brought for the trespass? And 
there is no difference in principle between such legislation and that now under consid- 
eration. 

“Tn 1862, on the ‘facts disclosed by this record, one citizen of Illinois committed a 
trespass upon the rights of another, for which the laws of Illinois then gave, and now 
give, a right of action. Since that time, Congress has said that the action shall not be 
maintained. We must respectfully ask, Whence comes the power to interfere with the 
remedies furnished by the State laws, through the State tribunals, for the injury of 
one citizen by another? There is really nothing to be said in support of this legisla- 


tion. With all our respect for Congress, we must hold these acts beyond its constitu- 
tional authority.‘ If they are not so, its power over persons and property is limited 
only by its own discretion, and constitutional government is merely a theory.” 


KENTUCKY. 


InsuriES TO Property BY ORDER OF CONFEDERATE Orricers. Court 
or Appears. Baker v. Wright. — While the rebel army was occupying Bowling 
Green in large force, they constructed fortifications on the plaintiff's estate, 
which was thereby greatly injured. Either yielding to inevitable necessity or 
satisfied with General Buckner’s assurance that the damages should be assessed 
and paid, the plaintiff apparently acquiesced. Afterwards a commission was 
appointed, who assessed the damages at $7,700: whether these damagesgwere 
ever paid was in dispute. This action was brought by the plaintiff against the 
defendants, all non-combatant citizens, charging them with aiding the army, by 
the labor of their slaves and otherwise, in doing the injuries complained of. The 
defendants answered, that the aid was furnished on a military requisition, which, 
if not complied with, would have been followed by impressment, and perhaps 
imprisonment. The jury returned a verdict for the defendants. The Court of 
Appeals now decide that the verdict shall stand, because (1) the agency of the 
defendants was involuntary; (2) the defendants had reason to believe that the 
plaintiff had, for a promise of compensation, agreed to what was done; and 
(3) there was some evidence that the plaintiff had actually received the amount 
of damages assessed. 
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MASSACHUSETTS. 


Taxation OF Snares Nationa Banks.— Many cases have already, 
arisen on the rights of States to tax shares in national banks. Hitherto the 
cases have generally turned on some question of alleged over taxation. Of late, 
however, cases have arisen which call in doubt the manner of collecting State 
taxes. The well-known proviso in the forty-first section of the act governing 
national banks declares that shares in these banks may be included in the personal 
property of any person in ‘the assessment of taxes imposed by or under State 
authority, at the place where such bank is located, and not elsewhere.” The 
law of Massachusetts provides, that a person shall be taxed on his personal prop- 
erty in the place where he resides, and not where such personal property is 
situated. In Austin v. Mayor, &c., of Boston, the plaintiff contended that he 
could be taxed on shares in national banks only in the manner provided in the 
act of Congress, and that the State law was inconsistent with such act. The 
Supreme Court (Hoar, J., delivering a very able opinion) have decided that 
there is no such inconsistency, and that ‘‘the true construction of the proviso 
does not confine the assessment of the tax to the place where the bank is located, 
and that it merely requires that the tax, to be valid, shall be imposed under the 
State authority existing at the place where it is thus located.” The court sustain 
their decision by reference to the case of Markoe v. Hartranft, in Pennsylvania ; 
but, on turning to that case, we find that the expression of opinion on this point 
is merely a dictum of Mr. Justice Agnew, and is not necessary for the determi- 
nation of the case. ' 

A decision opposite to that of the Supreme Court of Massachusetts has been 
arrived at by the Supreme Courts of New Hampshire and Maine: by the former, 
in the case of First National Bank of Portsmouth v. Portsmouth, not yet pub- 
lished ; by the latter, in an opinion given to the Legislature of the State, and 
published in the fifty-third volume of Maine Reports, p. 594. The head-note of 
this opinion is as follows : — 

“The law of Congress creating national banks, and authorizing the shares in a 
bank to be taxed in the city or town where it is located, requires that all such taxes 
shall be applied for the use and benefit of such city or town, although assessed in 
part on shares owned in some other city or town (DicKERsoN, J., dissenting). 

“ The assessment and taxation of such shares, in any place other than that where 
the bank is located, would be a clear violation of the act of Congress; and an act of 
the State Legislature, authorizing any such taxes, when collected, to be paid by the 
city or town where the bank is, to that where the stockholder resides, would be an 
attempt to do indirectly what cannot be done directly.” 


Reporter. — Albert G. Browne, Jr., Esquire, has been appointed reporter of 
the decisions of the Supreme Judicial Court in the place of Charles Allen, Es- 
quire, appointed Attorney General. 


MICHIGAN. 


Ar the July session of the Supreme Court, a number of persons applied for 
the appointment of Supreme Court Commissioners, under an act of the Legisla- 
ture, passed last winter, authorizing such appointments. The court held, that 
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the provision of the Constitution, which, in empowering the court to appoint a 
reporter, forbade the judges thereof from exercising any other power of appoint- 
ment, applied to the court as an organization, as well as to the several judges, 
and that therefore they could not make the appointments. It was also held, 
that, if not clearly satisfied on the subject, yet, if there was reasonable doubt of 
their power, they should decline the exercise of such doubtful power. 

In Western Union Telegraph Co. vy. Carew, it was decided that telegraph 
companies were not common carriers; that they had a right to establish reason- 
able regulations governing the impartial transmission of messages over their 
lines ; that the rule that they would not be liable for errors occurring on con- 
necting lines was reasonable, and that when these rules were printed in the 
form of conditions on the back of the blank message, and the defendant in error 
wrote his message upon a blank, under a conspicuously printed heading, which 
requested the company to send the message subject to the conditions printed on 
the back, he was bound by such conditions, notwithstanding his attention was 
not called to them by the operator, and he never read them. It was his own 
negligence, if he failed to read them. 

In Case vy. Dean, the court reiterate a former decision, that a statute which, 
without reference to actual possession, or the position of the parties in respect 
to the land, precludes the validity of proceedings on the sale of land for taxes 
from being inquired into after the deed has been on record two years, is not a 
statute of limitations, but an unauthorized confiscation of property, and therefore 
void. And it was held, further, that it could not be sustained in the particular 
case, even if the tax-purchaser had been in possession for the two years, inas- 
much as it purported to extinguish rights, and not to limit remedies. 


LecistaTion. — The law for the punishment of those who, by administering 
drugs or otherwise, procure the miscarriage of pregnant women, was so changed 
at the last session of the Legislature as to throw upon the defence the burden of 
proving that it was necessary to saving the life of the woman, and was advised 
by two physicians ; an amendment which experience, it is believed, has shown to 
be necessary. 

An act in relation to the liability of railroad companies as common carriers is 
evidently aimed at the practice on the part of those organizations of giving out 
printed bills of lading with restrictions upon their liability, and which consignors 
are expected to receive without inquiry, and in fact do receive without either 
inquiry or examination. It provides that no railroad company shall be permitted 
to change or limit its common-law liability, as a common carrier, by any contract, 
or in any other manner, except by a written contract, none of which shall be 
printed, and which shall be signed by the owner or consignor. 

An act for the taxation of national banks, and which imposes an annual tax 
of one per cent on their capital stock, is understood to have been passed on an 
understanding with the banks that they would pay the tax without question. Its 
invalidity was conceded at the time ; but there was supposed to be a difficulty in 
passing any law which could be legally enforced, owing to the peculiar condition 
of legislation respecting the State banks. The Constitution requires all banking 
laws to be submitted to the people; and the one now in force imposes a tax of 
one per cent on the capital stock of banks in lieu of all other taxes. It is 
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insisted that shares in the State banks are not taxable, —they are certainly not 
taxed, — and the new law was therefore passed as a compromise, and as the best 
which its supporters considered attainable at the present time. The banks have 
thus far paid the taxes under it without question. 

** An act for the protection of the rights of females” provides that no prop- 
erty, except as exempted by the Constitution, shall be exempt from levy or sale 
under an execution on a judgment obtained for work, labor, or services per- 
formed by any woman, when the amount does not exceed the sum of twenty-five 
dollars, exclusive of costs; and, in addition to all other costs allowed by law, 
the plaintiff shall recover an attorney's fee of five dollars. 


MISSISSIPPI. 


Unirep States Courts. — The following important points have been de- 
cided by the Hon. Robert A. Hill, United States District Judge for the Dis- 
trict of Mississippi : — 

Nordlinger vy. Vaiden.— A. sold property during the war to B. for fifteen 
thousand dollars, to be paid in Confederate notes. Held, that A. could not sue 
on this contract, nor on a note for fifteen thousand dollars given to secure pay- 
ment, though the note did not specify in what currency payment should be 
made, 

Rogers v. Arthur. — A citizen of Mississippi, in a suit brought against him by 
a citizen of Kentucky, on a debt due before the war, is not entitled to an 
abatement of interest during the war by reason thereof. 

In Whitfield v. Allison, it is held, that the time during which the United 
States Court for the District of Mississippi was suspended, from about the 9th 
of January, 1861, to the 1st of June, 1866, must be deducted from the time 
constituting the bar under the statute of limitations, the complainant having, 
from the execution of the obligation, been and remained a citizen of another 
State, and entitled to bring his bill in the United States Court; in other words, 
that the suspension of the court, by reason of the rebellion, suspended the 
statute of limitations as to all persons having a right to pursue their remedies in 
the national courts, the functions of which were so suspended. 

In a case in the United States Circuit Court for the Southern District of Mis- 
sissippi, at the last May term, the defence was, that the note sued on was given 
to secure the purchase-money for slaves sold by the plaintiff to the defendant 
in 1860; and that the plaintiff warranted the slaves to be slaves for life, which 
warranty was broken by their subsequent emancipation. It was held, that the 
warranty did not extend to the future action of the Government, but only 
against then existing incumbrances, and that the defence as pleaded was insuf- 
ficient. 

A highly interesting question, now pending, but not yet decided, is, whether 
a note given for the purchase of a negro after the first of January, 1863, and 
before the surrender, can be collected; that is, whether the President’s procla- 
mation of January, 1863, is to have effect from that date in sections of the 
country not occupied by the United States army, or only from the surrender, 
when, by construction, the military power of the United States extended over the 
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whole State. We acknowledge our own strong impression is, that the Presi- 
dent’s proclamation, being confessedly operative only as a belligerent act, could 
have had no effect beyond the districts occupied by the United States forces. 
It is a doctrine unknown to the law of nations, that one belligerent can, by 
mere proclamation, change the civil status of persons residing in the interior 
of the enemy’s country, where he has no present power to enforce his orders. 


MISSOURI. 


SrncutaR Divorce Surr. —In the Rolla Herald of Liberty are published 
the proceedings in the suit of Aaron Van Wormer v. Margaret Van Wormer. 
The plaintiff is Judge Wormer of the Eighteenth Judicial Circuit. He sat in his 
own case, and on the pleadings entered a decree dissolving the bonds of matri- 
mony between himself and his wife. The petition alleged ‘‘that defendant, 
wholly disregarding her duties as wife of the plaintiff, offered such indignities to 
the plaintiff as to render his condition intolerable in this, to wit: that defendant 
said she would stay in no such place as Rolla; that the defendant has frequently 
left the bed of plaintiff, and. refused to lodge with him; that said defendant has, 
during most of the time since said marriage, been ill-tempered, and even at 
times malignant, and for three days at a time had the mad dumps silently.” 
Margaret, in her answer, ‘‘ admits that the matters and things as stated in said 
petition may be all true,” and filed a written consent that the plaintiff might sit 
in this case ; whereupon it was ‘‘ considered by the court and decreed, that the 
bonds of matrimony heretofore contracted between the plaintiff and defendant 
be dissolved, and that plaintiff be restored to all the rights of a single person.” 
The trial took place at a special term ostensibly called for the purpose of trying 
criminals. 


NEW HAMPSHIRE. 


Amone the decisions of the Supreme Court at the August term, 1867, are 
the following : — 

Recovery oF Money parp For Supstirute. Lebanon v. Heath, — The 
town of L. paid the defendant, a substitute broker, for a substitute furnished by 
him, and credited on the town quota. The Provost Marshal General, discover- 
ing that the substitute had previously deserted, diminished by one the credits 
allowed the town, and struck him off their quota. 

Held, that the town, after notifying the broker of these facts, might maintain 
assumpsit for money had and received to recover back the money paid the 
broker. 


Forrertcre not 4 Crrminat Proceepinc. The State v. Certain Barrels of 
Liquor. — A proceeding to enforce the forfeiture of liquors illegally kept for 
sale is to be tried as a civil cause, and depositions may therefore be used on the 
trial. 


Tue Report of the Commissioners on the Revision of the Statutes has been 
adopted by the Legislature, with very few important amendments, and the stat- 
utes thus enacted will go into force the first of January next. 


| 
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NEW YORK. 


Lega Tenper Act. Supreme Court. Murray v. Harrison.—In this 
case it was held, that a contract made on the 26th day of May, 1846, to pay 
four thousand dollars ‘‘in gold and silver coin, of the standard by which the 
coins of the United States were regulated by the laws existing on the 26th 
day of May, 1846,” is discharged by payment in legal tender notes. The 
opinion by SUTHERLAND, J., is given at length in the New York Transcript for 
June 15, 1867. This case goes farther than any we have seen in sustaining 
the validity of legal tender notes under such circumstances. 


WEST VIRGINIA. 


BELLIGERENT Ricuts. Court or Appears. Hedges vy. Michael. —Michael 
sued Hedges to recover the value of personal property taken from him by the 
latter. Hedges pleaded, that, at the time he took the property, ‘‘he was an 
enlisted soldier in the army of the so-called government of the so-called Confed- 
erate States of America, which said so-called government was then and there at 
war with the Government of the United States of America, and was recognized 
and treated with by the said United States Government as a belligerent power, 
entitled by the rules and principles of international law to all the rights, and sub- 
ject to all the laws and usages, regulating and controlling such a power in a state 
of public war;” that he took the property under the orders of his superior offi- 
cers for the use of the Confederate army. He also set up that he had taken the 
oath of amnesty under the President’s proclamation. The Circuit Court held, 
that the plea was not a good defence, and rendered judgment against Michael, 
who appealed. The Court of Appeals have unanimously decided (Mr. Justice 
Brown delivering the opinion), that there is no error in the judgment of the 
court below, and have affirmed it. 


GREAT BRITAIN. 


JupiciaL Cuances.—The Right Hon. Sir George James Turner, senior 
Lord Justice of the Court of Appeal in Chancery, died on the 9th of July, 
1867. Sir George Turner was descended on his mother’s side from Mary, the 
granddaughter of Sir Edward Coke, and also from William Paston, who was 
Judge of the Common Pleas in the time of Henry VI. He was born in 1798, 
was educated at Pembroke College, Cambridge, and was called to the bar in 
1822. He became Queen’s Counsel in 1840, and from 1847 to 1851 was a mem- 
ber of the House of Commons. On the retirement of Sir James Wigram, in 
1851, he was made Vice Chancellor, and two years later, on Lord Cranworth’s 
becoming Lord Chancellor, Sir George was promoted to be Lord Justice of the . 
Court of Appeal in Chancery, as the colleague of the late Sir James Lewis 
Knight Bruce. The Lord Chancellor has said of him: ‘‘I am sure the bar will 
deeply regret the loss which the public and the profession have sustained in the 
death of that most excellent man and upright judge, Lord Justice Turner. The 
unvarying kindness and courtesy which he showed to the profession, his devoted 
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application to every case that was brought before him, the anxious care with 
which he worked out all his judgments, and which were always full and satisfac- 
tory, can never be forgotten; and I am quite sure that there is hardly any one 
connected with the Court of Chancery, who will not feel he has lost almost a 
personal friend in this most amiable and esteemed man, and upright and consci- 
entious judge.” 

Sir John Rolt, the Attorney General, has been appointed to the vacancy 
occasioned by the death of Sir George Turner; Sir John Burgess Karslake, 
the Solicitor General, succeeds Sir John Rolt as Attorney General; and Mr. 
Jasper Charles Selwyn, Q.C., a leading member of the Chancery bar, becomes 
Solicitor General. 

The venerable Dr. Stephen Lushington, who has for so long occupied the 
position of judge of the High Court of Admiralty, has resigned. He was born 
im 1787, and was made judge in 1839. While at the bar, he was one of the coun- 
sel for Queen Caroline. He has been succeeded on the bench by Sir Robert 
Joseph Phillimore, the Queen’s Advocate. Sir Robert was born in 1809, was 
called to the bar in 1841, made a Queen’s Counsel in 1858, and was appointed 
Queen’s Advocate in 1862. He is a Doctor of Civil Law. 

Dr. Travers Twiss, Q.C., becomes Queen’s Advocate. The Law Times, 
speaking with commendation of his appointment, says: — 


“Nothing can more preserve the tone and dignity of the profession, than the 
invariable recognition of the highest claims in the dispensation of its honors and 
emoluments.” 


Revision OF THE StatuTeE Law. —A bill completing this important work 
has been submitted to the House of Lords by the Lord Chancellor. The first 
instalment was passed in 1861, repealing all acts which had ceased to be in force 
otherwise than by express repeal between the 10th of Geo. III. and the 21st & 
22d Vict. In 1863, another act swept the statute book, in like manner, from the 
time of Magna Charta to the end of the reign of James II. The present bill 
clears the way from the reign of James II. to the 10th of Geo. III. By these 
revisions more than three thousand obsolete acts have been erased, and the 
statute law reduced from eighty-seven volumes to some six or seven. This is a 
real reform. 

The next improvement is to be a carefully prepared and very extensive 
General Index to all the statutes, which it is proposed to republish yearly, cor- 
rected to the legislation of the year, eliminating all that relates to repealed law, 
and adding the new law. The preparation of this laborious work is to be con- 
fided to the competent hands of Sir Erskine May, Mr. Wood, and Mr. Riley; 
and Mr. Wood undertakes the task of the annual revision. It is expected that 
this Index will be completed by the end of the session of 1868. — Law Times. 


Tue Stave Casz.—The cause célébre of Slade v. Slade, which involves the 
title to a baronetcy, and turns on a question of the proper celebration of a 
marriage in Italy, depending on minute points in Austrian ecclesiastical law, 
has been compromised. The Court of Exchequer, before which it was tried, 
were equally divided in opinion; Barons Bramwell and Pigott being of the 
opinion that the marriage was valid, the Chief Baron and Baron Martin that 


192 SUMMARY OF EVENTS. 


it was not. The plaintiff (General Slade) has agreed to relinquish his claims 
on payment of £28,000. A London paper says :— 

“General Slade pays his own costs, which are expected to amount to nearly 
£16,000, out of the sum of £28,000, which he is to receive in settlement of his 
claim. The result of this unfortunate litigation to the different parties will be, 
that Sir Alfred Slade, the eldest son of the late baronet, Sir Frederick Slade, Q.C., 
retains the tide and takes the estates, with a burden of about £40,000, £10,000 
being for his own costs, and £28,000 paid to the general; while General Slade 
will hardly receive more than £10,000, after payment of his costs. No less than 
£26,000 will be distributed among the lawyers, who will be the only gainers by 
these proceedings, terminating, as it has been arranged they shall, by judgment 


being entered for the defendant, to whom the general and his eldest son will execute 
proper deeds of release.” 


InpicTMENT FOR Murper. — Reform in criminal pleading has certainly been 


carried in England to a great extent, as the form of indictment for murder, at 
present in use, shows ; it is as follows : — 


GLOUCESTERSHIRE, TO WIT: 


The Jurors for our Lady the Queen, upon their oath, present that A. B., on the 
tenth day of July, in the year of our Lord 1866, feloniously, wilfully, and of his 
malice aforethought, did kill and murder C. D 


oF INNKEEPERS. —Sir Fitzroy Kelly, C.B., has held, at nisi prius, 
that there is no obligation on the part of a guest, at an inn, to lock or fasten 
the door of the room in which he sleeps; and the omission to do so does not 
discharge the innkeeper from his liability to answer for goods of the guest stolen 


from the room in which he was sleeping. — Mitchell v. Woods, Law Times , 
Reports, vol. xvi. N.S. 676. 


Fioaerxe Garroters.— The punishment of the cat has been inflicted upon — 
two prisoners, named John Smith and John Crawley, in one of the yards of 
Newgate, in the presence of the governor, the sheriffs, and the under-sheriffs. 
The prisoners were tried by the common serjeant, who sentenced Smith to 
undergo twenty lashes with a cat-o’-nine-tails, and then to be kept in penal servi- 
tude for seven years. The punishment was inflicted by Calcraft, and the culprits 
shrieked out violently during the operation. — Law Times. 


Dancinc Jupces. — We cut the following quotation from the columns of the 
Legal Intelligencer : — 


“Saturday, February 2, being Candlemas day, there was a grand entertainment at 
the Temple Hall, for the judges, serjeants-at-law, &c. The Prince of Wales was 
there incog., the Lord Chancellor, Earl of Macclesfield, Bishop of Bangor, and several 
persons of quality. Mr. Baker was master of the ceremonies, and received all the 
company. At night there was a comedy acted by the company of his Majesty’s 
Revels, from the Theatre in the Hay Market, called Love for Love; and the Socie- 
ties of the Temple presented the comedians with £50. The ancient ceremony of 
the judges, ete., dancing round our coal fire, and singing an old French song, was performed 
with great decency.” — Gent. Mag. (Feb. 1734), iv. 103. 


